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Mission  Statement 


The  goal  of  the  planning  committee  is  to  produce  a  conference  that  will 
broaden  awareness  of  the  challenges  created  by  the  increasing  number  of 
civil  pro  se  litigants  in  the  Massachusetts  court  system.  By  developing 
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litigants. 
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AGENDA 


Day  One 
Thursday,  March  15, 2001 


8:30  -  9:00  a.m.  Registration  and  Coffee 

9:00  -  9:30  a.m.  Welcoming  Remarks 

Honorable  Elaine  M.  Moriarty,  First  Justice 

Probate  &  Family  Court  Department,  Suffolk  Division 

Opening  Remarks 

Honorable  Margaret  H.  Marshall,  Chief  Justice 
Supreme  Judicial  Court 

9:30  - 10:00  a.m.  From  Arizona  to  Massachusetts  -  How  We  Got  Here 

(Introduction  by  the  State  Team) 
Honorable  Elaine  M.  Moriarty 

Sandra  A.  Caggiano,  Esquire,  First  Assistant  Clerk  Magistrate 
District  Court  Department,  East  Boston  Division 

Harvey  J.  Chopp,  Esquire,  Court  Administrator 
Housing  Court  Department 

Edward  Notis-McConarty,  Esquire 
Hemenway  &  Barnes 

10:00  -  10:45  a.m.  Keynote  Address 

Honorable  Edward  Toussaint,  Chief  Justice 

Minnesota  Court  of  Appeals,  Co-Chair  Minnesota  State  Bar  Pro  Se  Initiative 

10:45  -  1 1 :45  a.m.  Pro  Se  Litigation:  What  It  Means  to  Us 

Moderator:  Honorable  Barbara  A,  Dortch-Okara,  Chief  Justice  for 

Administration  and  Management 

Panelists:  Honorable  Sean  M.  Dunphy,  Chief  Justice 

Probate  &  Family  Court  Department 
Honorable  E.  George  Daher,  Chief  Justice 

Housing  Court  Department 
Joan  A.  Lukey,  Esquire,  President 

Boston  Bar  Association,  Hale  and  Dorr,  LLP 
Edward  P.  Ryan,  Jr.,  Esquire,  President 

Massachusetts  Bar  Association,  O'Connor  and  Ryan,  PC 

1 1:45  -  12:45  p.m.  Breakout  Sessions 

A.  Meeting  the  Challenge  by  Developing  Change 

Moderator:  Honorable  Kathleen  E.  Coffey,  First  Justice 

District  Court  Department,  West  Roxbury  Division 
Panelists:  Honorable  Barbara  J.  Rouse,  Associate  Justice 

Superior  Court  Department 
Richard  L.  Walsh,  Esquire,  Clerk  Magistrate 

District  Court  Department,  West  Roxbury  Division 


B.  The  Fine  Line  Between  Legal  Advice  and  Information  -  More  Questions 
Than  Answers 

Moderator:  Honorable  David  G.  Sacks,  First  Justice 

Probate  &  Family  Court  Department,  Hampden  Division 
Panelists:  Qiristine  P.  Burak,  Esquire,  Senior  Staff  Attorney 

Supreme  Judicial  Court 
Michael  Joseph  Donovan,  Esquire,  Clerk  Magistrate  for  Civil  Business 

Superior  Court  Department,  Suffolk  Division 
Wendy  A.  Wilton,  Esquire,  Clerk  Magistrate 

District  Court  Department,  Ayer  Division 

C.  Building  Partnerships  to  Create  Workable  Programs 
Moderator:  Mary  K.  Ryan,  Esquire 

Nutter,  McClennen  &  Fish,  LLP 
Panelists:  Paul  Cataldo,  Esquire 

Cataldo  Law  Offices 
Hugh  Caulkins,  Esquire 

Pine  Tree  Legal  Services 

D.  ADR  -  An  Option  to  Litigation 

Moderator:  Honorable  John  C.  Cratsley,  Associate  Justice 

Superior  Court  Department 
Panelists:  Melissa  H.  Brodrick,  Independent  Mediator,  Trainer  and  Facilitator 
Gail  S.  Packer,  Executive  Director 

Community  Dispute  Settlement  Center,  Inc. 

12:45  -  1:45  p.m.  Lunch 

1 :45  -  3:00  p.m.  The  Information  Highway  -  Let's  Not  Miss  the  Bus 

Moderator:  Thomas  P.  Moriarty,  Register  of  Probate 

Probate  &  Family  Court  Department,  Hampden  Division 
Panelists:  John  Kenny,  Esquire,  President 

Infotech  Strategies,  Inc. 
Richard  Zorza,  Esquire 

Zorza  Associates 

3 :00  -  4: 1 5  p.m.  Working  Sessions 

A.  "Judge,  Can  I  Ask  You  a  Question?*'  -  Addressing  the  Challenges  Facing 
Judges 

Moderator:  Honorable  Dina  E.  Fein,  Justice 

Housing  Court  Department,  Western  Division 
Panelists:  Honorable  R.  Peter  Anderson,  Presiding  Justice 

District  Court  Department,  Brighton  Division 
Honorable  Judith  Fabricant,  Associate  Justice 

Superior  Court  Department 
Honorable  Robert  Greco,  First  Justice 

District  Court  Department,  Framingham  Division 
Honorable  Robert  E.  Terry,  First  Justice 

Probate  &  Family  Court  Department,  Barnstable  Division 
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B.  Front  Line  Encounters  -  Addressing  Challenges  Facing  Court  Staff 
Moderator:  Ronald  P.  Corbett,  Jr.,  Executive  Director 

Supreme  Judicial  Court 
Panelists:  Honorable  David  G.  Sacks 
Ashley  Brown  Aheam,  Clerk  of  Courts 

Appeals  Court 
Christine  P.  Burak,  Esquire,  Senior  Staff  Attorney 
Sandra  Caggiano,  Esquire 
Brian  J.  Kearney,  Assistant  Clerk  Magistrate 

Boston  Municipal  Court  Department,  Civil  Division 
Robert  L.  Lewis,  Esquire,  Clerk  Magistrate 

Housing  Court  Department,  Boston  Division 
Norma  A.  Noone,  ADA  Coordinator 

Probate  &  Family  Court  Department,  Hampden  Division 
Sheila  Spencer,  Office  Manager 

Probate  &  Family  Court  Department,  Hampden  Division 
Wendy  A.  Wilton,  Esquire 

C.  The  Pro  Se  Litigant  Is  Here  to  Stay  -  Addressing  Challenges  Facing  the  Bar 
Moderator:  Edward  Notis-McConarty,  Esquire 

Panelists:  Honorable  John  J.  Curran,  Jr.,  First  Justice 

District  Court  Department,  Leominster  Division 
Jeannie  M.  Etter,  Esquire 

Abrams,  Etter  and  Marks 
Francis  T.  Talty,  Esquire 

Talty  &  Talty,  PC 

D.  "Where  Can  I  Get  Some  Help?"  -  Addressing  the  Challenges  of  the  Pro  Se 
Litigant 

Moderator:  Sharon  L.  Blocker,  Esquire,  Assistant  Register 

Probate  &  Family  Court  Department,  Suffolk  Division 
Panelists:  James  Burdell,  Program  Director 

Tenancy  Preservation  Project,  Mental  Health  Association  of  Greater 

Springfield 

Mary  K.  Hickey,  Esquire,  First  Assistant  Clerk 

Superior  Court  Department,  Norfolk  Division 
Rochelle  Hahn,  Esquire,  Executive  Director 

Legal  Advocacy  and  Resource  Center 


Day  Two 
Friday,  March  16,  2001 


8:00  -  9:00  a.m.  Coffee 

9:00  -  9:45  a.m.  Welcoming  Remarks 

Honorable  Elaine  M.  Moriarty 

Opening  Remarks 

Honorable  Barbara  A.  Dortch  -Okara,  Chief  Justice  for  Administration  and 
Management 

Massachusetts  Trial  Court 

9:45  -  1 1 :00  a.m.  Palling  It  All  Together  -  Panel  of  Facilitators 

Moderator:  Marilyn  J.  Wellington,  Esquire,  Director 

Judicial  Institute,  Administrative  Office  of  the  Trial  Court 
Panelists:  Honorable  Dina  E.  Fein 
Ronald  P.  Corbett,  Executive  Director 
Sharon  L.  Blocker,  Esquire 
Edward  Notis-McConarty,  Esquire 

1 1 :00  a.m.-  12:00  A  Step  in  the  Right  Direction:  Model  Pro  Se  Programs 

Moderator:  Honorable  Robert  E.  Terry 
Panelists:  Hon.  William  H.  Abrashkin,  First  Justice 

Housing  Court  Department,  Western  Division 
Ilene  Mitchell,  Esquire,  Community  Outreach  Specialist 

Probate  &  Family  Court  Department,  Suffolk  Division,  Community 

Outreach  Program 
Amy  Yanni,  Esquire,  Family  Law  Facilitator 

Probate  &  Family  Court  Department,  Hampden  Division 

12:00  -  1 :00  p.m.  When  Good  Intentions  Aren't  Enough  (Securing  Political  and  Financial 

Support) 

Moderator:  Honorable  Cynthia  Stone  Creem,  Senator 

Massachusetts  State  Senate 
Panelists:  Hon.  Mary  Ann  Driscoll,  Associate  Justice 

District  Court  Department,  South  Boston  Division 
Suzin  Bartley,  Executive  Director 

The  Children's  Trust  Fund 
Elizabeth  Smith,  Executive  Director 

Hyams  Foundation 

1:00 -2:15  p.m.  Lunch 
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2:  IS  -  3:30  p.m.  Getting  to  Know  You  -  Affinity  Meetings  by  Region 

Coordinator:  Donald  P.  Whitney,  Clerk  Magistrate 
Juvenile  Court  Department,  Hampden  Division 
Southeastern  Region: 

Barnstable  County 

Bristol  County 

Dukes  County 

Nantucket  County 

Plymouth  County 
Western  Region: 

Berkshire  Coimty 

Franklin  County 

Hampden  County 

Hampshire  County 
Eastern  Region: 

Essex  County 

Norfolk  County 

Suffolk  County 
Central  Region: 

Middlesex  County 

Worcester  County 

3:30  -  4:00  p.m.  Where  Do  We  Go  From  Here  -  Qosing 

Honorable  Barbara  A.  Dortch-Okara 
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"Reproduced  with  permission  of  the  American  Judicature  Society" 


A  National  Overview  of  Court  Planning 
To  Meet  the  Challenge  of  Pro  Se  Litigation 

Prepared  by 
Kathleen  M.  Sampson 
Senior  Program  Associate 
American  Judicature  Society 

Background.  In  early  1998,  under  a  grant  from  the  State  Justice  Institute,  the 
American  Judicature  Society  published  Meeting  the  Status  of  Pro  Se  Litigation:  A  Report  and 
Guidebook for Judges  and  Court  Managers.  Prior  to  this  study,  we  knew  anecdotally  that  self- 
representation  in  court  proceedings  was  a  growing  phenomenon,  but  we  had  no  grasp  of  the 
dimensions  of  the  phenomenon.  Here  are  a  few  of  the  study's  findings: 

•  There  are  few  rigorous,  empirical  studies  of  the  scope  of  self-representation. 

•  There  are  few  data  about  the  characteristics  of  self-representing  htigants,  and 
those  that  do  exist  are  contradictory.  For  example,  a  1990  Maricopa  County, 
Arizona,  study  found  that  lower-income  and  lower-educated  persons  were 
more  likely  to  proceed  pro  se,  while  a  California  study  found  that  "a 
significant  portion  of  family  law  pro  pers  are  not  poor  and  not  poorly 
educated." 

•  Judicial  respondents  to  a  survey  conduaed  for  the  AJS  study  were  divided 
over  the  appropriate  role  of  the  judge  in  pro  se  htigation.  Some  are  annoyed 
by  unrepresented  litigants  in  the  courtroom,  while  others  believe  judges 
should  proaaively  assist  the  self-represented  in  the  presentation  of  their  case. 
A  number  of  respondents  stressed  the  need  for  formal  protocols  to  guide 
judicial  behavior,  but  over  90  percent  of  judge  respondents  said  their  courts 
had  no  general  policy  for  handUng  pro  se  litigants. 

•  Among  respondents  to  a  survey  of  court  managers,  the  majority  beUeves  the 
overall  proportion  of  pro  se  litigants  has  increased  greatly  over  the  past  five 
years. 

•  Court  managers  reported  that  the  top  three  questions  self-represented 
litigants  ask  of  court  staff  are  (1)  requests  for  appropriate  forms;  (2)  requests 
for  information  about  legal  remedies;  and  (3)  logistical  questions,  such  as 
directions. 

•  According  to  the  court  managers  surveyed,  the  areas  of  law  about  which  pro 
ses  most  frequently  inquire  are  domestic  relations  and  traffic. 

National  Conference  on  Pro  Se  Litigation.  The  Society  responded  to  the  State 
Justice  Institute's  request  for  proposals  to  convene  a  national  conference  on  pro  se  litigation, 
and  was  awarded  a  grant  in  late  1998.  In  November  1999,  AJS  presented  the  invitation-only 
conference  in  Scottsdale,  Arizona,  for  state  teams  from  49  states,  the  Distria  of  Colimibia, 
American  Samoa,  Guam,  the  Northern  Mariana  Islands  and  Puerto  Rico.  The  widespread 
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interest  in  pro  se  litigation  issues  evidenced  by  the  nationwide  response  to  Meeting  the 
Challenge^  was  confirmed  by  attendance  at  the  conference.  While  we  had  planned  for  250 
participants,  325  judges,  court  clerks  and  managers,  representatives  of  bar  associations  and 
national  and  community  organizations,  legal  services  attorneys,  pro  se  program  staff  and 
academics  ultimately  attended. 

Prior  to  the  conference,  we  conduaed  a  survey  of  team  members  about  various 
aspects  of  pro  se  litigation  in  their  states  or  territories.  Here  are  some  of  the  results  of  that 
survey: 

•  1 52  jurisdictions  reported  local  pro  se  assistance  programs,  most  established 
since  1997. 

•  95%  of  the  respondents  said  pro  se  litigation  has  increased  in  their 
jurisdiaion  in  the  last  five  years,  but  as  reported  in  Meeting  the  Ojollenge,  these 
data  are  based  on  respondents*  best  estimates,  since  most  programs  do  not 
keep  official  statistics. 

•  Respondents  estimate  (again,  no  official  statistics  are  available)  that  at  least 
80%  of  their  cHents  have  a  high-school  education. 

•  The  vast  majority  of  self-represented  litigants  appear  in  family-law  cases— 
primarily  divorce  and  child  custody—  although  there  appears  be  program 
development  in  areas  like  landlord-tenant  aaions  and  small  civil  claims. 

State  team  plans  to  serve  self-represented  litigants.  During  the  conference,  we 
scheduled  state  team  meetings  so  members  could  begin  work  on  their  action  plans  to  meet 
the  challenges  of  pro  se  Utigation.  We  asked  them  to  identify  potential  supporters  and 
obstacles  to  implementing  their  plans,  set  goals,  and  develop  a  detailed  task  list  and  time  line 
for  implementation. 

Common  themes  in  the  aaion  plans  include  the  following: 

•  Judges,  court  personnel  and  members  of  the  bar  are  likely  supporters  of  their 
plans. 

•  Some  judges,  court  personnel  and  members  of  the  bar  are  likely  opponents 
of  their  plans. 

•  Related  to  the  above,  all  teams  said  they  would  include  judges,  court 
personnel  and  state  and  local  bar  representatives  on  their  implementation 
commiuees.  Others  mentioned  frequently  were  librarians  (pubUc  and  law), 
community  representatives,  academics,  social-service  providers,  legislators, 
legal  services  attorneys,  representatives  of  bar  disciplinary,  ethics  and  pro 
bono  conunittees  and  legislators.  Inclusion  of  bar  disciplinary  and  ethics 
officials  probably  signals  uneasiness  about  imbundling  legal  services  and 
defining  the  praaice  of  law  to  deal  with  UPL  concerns. 

•  One  of  the  most-cited  initiatives  was  to  establish  a  study  group  or  task  force 
composed  of  stakeholders  in  order  to  educate  members  and  build  support 
for  pro  se  assistance  progranmiing.  Most  such  efforts  were  to  be  sponsored 
by  the  chief  justice  or  the  supreme  court  as  a  whole  (AL,  AK,  AR,  CA,  FL, 
IL,  LA,  MT,  MS,  MO,  NE,  NV,  NH,  NM.,  NC,  ND). 


•  Most  teams  planned  to  target  their  programming  efforts  at  family  law  cases, 
although  many  also  said  they  would  work  to  belter  serve  all  customers. 

•  Six  states  said  they  would  pursue  ways  to  unbimdle  legal  services  (CA,  FL, 
ID,  ME,  NM,  ND) 

•  Nine  states  said  they  would  assess  needs  and/ or  coUea  statistics  (AL,  AR, 
CA,  IN,  KY,  MS,  ND,  NV,  NH,  NY). 

•  Nine  states  plan  to  simplify  and/ or  standardize  forms  and  procedures  (AZ, 
CA,  FL,  ID,  IL,  ME,  ND,  OH,  WI). 

•  A  handful  of  states  said  they  would  convene  their  own  conferences  on  pro  se 
litigation  (CA,  FL,  MA,  NM). 

Progress  on  action  plans.  Twenty-three  state  team  leaders  responded  to  our 
recent  request  for  an  implementation  update.  Nothing  is  happening  in  three  states, 
either  because  of  a  lack  of  high-level  judicial  leadership  or  a  highly  decentralized  and 
locally  controlled  court  system  that  makes  statewide  coordination  problematic.  Here 
are  some  of  the  highlights  of  the  progress  reports: 

•  Florida  has  conducted  its  statewide  pro  se  litigation  conference.  New 
Mexico,  California,  Massachusetts  and  New  York  will  hold  theirs  next 
year. 

•  California,  Florida  and  Maine  are  working  to  develop  court  rules  on 
unbundled  legal  services,  and  seven  states  (AR,  MS,  ND,  NV,  VA,  VT, 
WS)  are  conducting  needs  assessments  or  gathering  statistics  about  pro  se 
litigation.  They  will  use  the  results  of  these  studies  both  to  persuade 
policy  makers  of  the  need  for  assistance  programs  and  to  justify  funding 
requests. 

•  Team  members  from  eleven  states  report  they  are  reaching  out  to  build 
broadly  based  support  for  pro  se  assistance  programs.  They  are  meeting 
for  lunch  with  law  librarians,  speaking  to  state  conferences  of  bar 
members,  judges  and  court  clerks,  joining  existing  groups  working  on 
court  reforms,  and  generally  educating  stakeholder  groups  about  the 
impact  of  pro  se  litigation  and  responding  to  the  "What's  in  it  for  me?" 
question.  (The  eleven  states  are  CA,  ME,  MS,  MT,  NH,  NM,  OH,  TN, 
UT,  WA,  WI.) 

•  California,  New  York,  Ohio  and  Utah  are  planning  or  have  conduaed 
training  for  judges  and/or  court  personnel  on  dealing  with  pro  se 
litigation.  Utah  developed  guidelines  for  court  clerks. 

Other  recent  developments.  Because  of  the  recent  focus  on  pro  se  litigation,  a 
number  of  related  aaivities  have  developed.  They  include: 

•  The  ChangtngFace  of  Legal  Practice  Conference^  Baltimore,  Oaober  12-14, 200O, 

•  Devdoping^ectiveProSeL^dAssiaancePrograms:  Opportw^itiesforCollalmation; 
New  Orleans,  Oaober  23-35, 2000;  an  invitation-only  workshop  for  teams 
from  14  states  co-sponsored  by  Legal  Services  Corporation,  the  Open 
Society  Institute  and  the  State  Justice  Institute; 
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•  In  May  2000,  the  Justice  Management  Institute  presented  a  workshop  for  ten 
state  teams  from  the  National  Conference  on  Pro  Se  Litigation  to  provide 
technical  assistance  in  implementing  their  aaion  plans; 

•  The  National  Center  for  State  Courts  is  conducting  a  pro  se  research  project 
to  examine  and  redesign  court  processes  and  procedures  in  the  areas  of 
domestic  relations,  small  claims  and  landlord-tenant  disputes.  The  study 
seeks  to  incorporate  Internet-based  technology  in  a  prototype  to  improve 
access  for  self-represented  litigants; 

•  Under  a  grant  from  the  State  Justice  Institute,  the  American  Judicature 
Society  will  study  rural  pro  se  assistance  programs  to  determine  their 
strengths  and  weaknesses  and  the  impact  of  the  rural  jurisdiaion  on  those 
strengths  and  weaknesses.  The  final  product  will  be  a  report  and 
recommendations  for  policy  makers  and  court  planners; 

•  In  August  2000,  the  Conference  of  State  Court  Administrators  (COSCA) 
issued  a  Position  Paper  on  Self-Represented  Litigation.  After  reviewing  relevant 
issues,  the  paper  closes  with  11  recommendations,  including  endorsement  of 
assistance  programs  by  COSCA  and  the  Conference  of  Chief  Justices  (CCJ); 
COSCA  sponsorship  of  an  examination  of  plain  language  forms;  encouraging 
use  of  the  Internet  as  a  primary  vehicle  for  disseminating  information  to  the 
self-represented;  and  identifying  strategies  and  protocols  to  help  trial  court 
judges  man^e  cases  and  conduct  proceedings  with  self-represented  litigants. 

Conclusion.  It  has  been  a  busy  three  years  since  publication  of  Meeting  the  Challenge 
of  Pro  Se  Litigation.  Like  the  court  futures  movement  in  the  early  1990s,  pro  se  litigation  is  an 
issue  whose  time  has  come.  It  gains  power  from  and  builds  on  already  existing  initiatives  in 
enhancing  public  trust  and  confidence  in  the  courts,  improving  access  to  justice,  building 
court-community  collaboration  and  providing  excellent  customer  service  to  court  users.  It  is 
not  surprising,  therefore,  that  aaivities  to  respond  to  the  challenges  presented  by  self- 
represented  litigants  are  quickly  spreading  through  the  courts  community,  the  legal 
profession  and  major  national  organizations.  We  can  expect  more  in  the  future. 
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RESULTS  OF  A  NATIONAL  SURVEY 
OF  PRO  SE  ASSISTANCE  PROGRAMS: 
A  PRELIMINARY  REPORT* 

Beth  Lynch  Murphy' 

State  teams  invited  to  the  1999  National  Conference  on  Pro  Se  Litigation  responded 
overwhelmingly  to  a  pre-conference  survey  about  pro  se  assistance  programs.  Two  sets  of 
questionnaires  were  designed  to  gather  information  about  both  statewide  initiatives  by  state 
supreme  courts  or  state  judicial  councils  to  establish  statewide  programs  to  assist  self-repre- 
sented litigants,  and  about  local  pro-se  assistance  programs  delivering  services  at  the  state 
court  trial  level. 

The  pre-conference  survey  was  sent  to  state  court  administrators  in  the  51  states  and  to 
Puerto  Rico,  Guam  and  the  Northern  Mariana  Islands  to  elicit  the  statewide  information.  Thirty- 
seven  had  responded  by  September  24, 1999.  Another  set  of  questionnaires  was  sent  to  each 
state  team  leader  seeking  information  about  at  least  three  local  pro  se  programs  in  their  respec- 
tive states.  As  of  September  27, 1999, 45  states  responded  with  detailed  information  about  152 
programs. 

STATEWIDE  INITLVTIVES 

The  survey  identified  twenty  statewide  initiatives  that,  with  the  exception  of  North  Da- 
kota whose  statewide  program  began  in  the  1980's,  are  relatively  recent  phenomena.  Responding 
to  the  ever-increasing  number  of  self-represented  litigants,  the  remai  ning  1 9 — California,  Con- 
necticut, Delaware,  Florida,  Hawaii,  Idaho,  Indiana,  Maine,  Maryland,  Michigan,  Minnesota, 
Missouri,  New  Hampshire,  New  Jersey,  New  Mexico,  Oregon,  Pennsylvania,  Utah  and  Ver- 
mont— have  initiated  during  the  1990s  a  range  of  programs  to  assist  pro  se  litigants.  Though 
each  state  initiative  is  unique,  most  programs  are  sponsored  by  the  state  supreme  court,  and 
have  as  one  of  their  major  goals  developing  uniform  policies  and  practices  governing  legal 
assistance  and  maximizing  access  to  justice  for  persons  who  choose  to  represent  themselves  in 
local  state  trial  courts.  See  Table  1  for  profiles  of  statewide  programs. 

Legal  Authority 

Some  state  initiatives  are  the  direct  result  of  legislation,  like  the  Family  Law  Facilitator 
Act  in  California  that  created  an  Office  of  a  Family  Law  Facilitator  in  every  superior  court  in 
all  California  counties,  and  the  Florida  Supreme  Court  Family  Law  Rule  of  Procedure  that 
governs  the  activities  of  self-help  programs  under  the  auspices  of  local  courts.  Others  are 

•This  report  was  prepared  under  a  grant  from  the  State  Justice  Institute  (SJ1-99-N-042).  Points  of  view 
expressed  herein  do  not  necessarily  represent  the  official  positions  or  policies  of  the  State  Justice  Institute  or  the 
American  Judicature  Society. 

'  Ms.  Murphy  is  a  research  associate  with  the  American  Judicature  Society 
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operations  to  system-wide  responses.  These  responses  reflect  the  justice  system's  efforts  to 
provide  quality  assistance  to  self-represented  litigants.  From  these  survey  results  we  have 
developed  a  national  composite  of  pro  se  assistance  programs  to  help  planners  devise  their 
own  programs  to  assure  that  pro  se  litigants  have  access  to  the  necessary  information  and 
services  to  enable  them  to  use  the  courts  effectively  and  efficiently.  Tables  2  through  4  provide 
detailed  information  on  the  organization,  staffing  and  funding  of  each  of  these  programs. 

Why  Help  Self-Represented  Litigants? 

Before  describing  these  pro  se  programs,  we  report  responses  to  the  question,  "What 
triggered  the  establishment  of  the  program?"  Without  exception,  respondents  indicate  that  it 
is  the  increase  in  the  numbers  of  pro  se  litigants  in  their  respective  jurisdictions  that  has  caused 
them  to  initiate  some  action  to  relieve  the  noticeable  pressures  on  the  judges,  court  personnel 
and  other  litigants.  Our  respondents  indicate  that  nowhere  is  this  more  apparent  than  in  the 
family  courts  that  handle  the  full  range  of  family  law  matters,  including  divorce,  domestic 
abuse,  child  support  and  child  custody.  In  fact,  one  respondent  indicated  that  in  his/her  juris- 
diction over  70%  of  the  litigants  in  family  law  represent  themselves. 

Other  factors  reported  to  trigger  the  initiation  of  pro  se  programs  include  delays  in  court- 
room proceedings,  overburdened  clerks'  offices  and  pooriy  prepared  pleadings  and  papers, 
frustrated  judges  attempting  to  remain  neutral  and  impartial  while  attending  to  the  legal  needs 
of  the  pro  se  litigants,  and  disgruntled  attorneys  who  have  had  to  deal  with  opposing  parties 
not  represented  by  counsel.  Several  programs,  in  Michigan  and  Massachusetts,  for  example, 
said  that  the  enactment  of  new  legislation  creating  "new  crimes,"  e.g.,  stalking,  and  granting 
jurisdiction  to  local  courts  in  matters  heretofore  not  handled  by  local  trial  courts,  such  as  the 
issuance  of  restraining  orders,  have  increased  the  burden  upon  the  courts  to  adjudicate  dis- 
putes in  which  litigants  are  typically  not  represented  by  counsel.  In  conu^t,  a  couple  of  juris- 
dictions report  the  lack  of  enabling  legislation  as  a  major  hindrance,  because  they  have  had  to 
rely  upon  local  resources  to  engender  support  and  generate  funds  for  the  development  of 
assistance  programs. 

Major  Barriers  to  Assisting  Self-Represented  Litigants 

Despite  the  obvious  obstacles  to  initiating  pro  se  programs  in  local  trial  courts,  i.e.,  fund- 
ing and  personnel,  our  respondents  describe  other  barriers,  like  the  lack  of  physical  space.  But 
they  also  cite  some  less  tangible  reasons,  like  the  lack  of  support  from  the  bar  and  the  judi- 
ciary, as  major  impediments  to  getting  a  pro  se  program  up  and  running.  These  respondents 
said  that  the  bar's  perception  that  the  assistance  program  would  deprive  private  attorneys  of 
clients,  and  the  judiciary's  own  reluctance  to  accept  pro  se  programs  for  fear  of  promoting  the 
concept  of  "self-representation"  were  equally  disadvantageous  to  program  development.  A 
couple  of  programs  in  states  where  the  judges  arc  elected  even  mentioned  the  judiciary's  fear 
of  losing  bar  support  if  they  promoted  and  administered  a  pro  se  program  in  their  court. 


20 


LOCAL  PRO  SE  ASSISTANCE  PROGRAMS 

Over  95%  of  the  respondents  report  that  there  has  been  an  increase  in  pro  se  litigation  in 
their  courts  in  the  last  five  years.*  Although  the  majority  said  that  the  increase  is  moderate, 
about  twenty  percent  indicate  that  the  increase  has  been  dramatic.  According  to  our  respon- 
dents, family  law  matters  have  witnessed  the  greatest  increase  in  pro  se  litigants  and,  with  the 
creation  of  unified  family  courts,  more  individuals  are  seeking  to  resolve  multi-issue  disputes 
in  child  custody,  support,  and  related  domestic  problems.  We,  therefore,  see  most  of  these 
local  pro  se  programs  originating  in  the  1990s  with  the  majority  after  1997.  One  hundred  and 
six  of  the  programs  started  after  1995.  Those  programs  that  have  been  around  the  longest  are 
remnants  or  spin-offs  from  the  earlier  legal  services  programs  of  the  1960's.  In  addition,  some 
programs  are  organizational  components  of  a  larger  court  system,  such  as  the  small  claims 
court  in  Chicago  that  deals  primarily  with  pro  se  litigants.  Many  of  the  most  recent  programs, 
including  a  1999  startup  date  in  Idaho,  and  a  year  2000  startup  in  Hawaii,  are  pilot  projects 
that  will  be  evaluated  to  determine  their  effectiveness  in  responding  to  the  needs  of  pro  se 
litigants  and  the  courts  before  further  funding  is  authorized. 

The  average  annual  caseload  reported  by  our  respondents  is  about  11,485,  with  some 
programs  reportedly  handling  as  many  as  72,000  cases  and  as  few  as  110.  The  figures  are 
somewhat  misleading  though,  because  some  of  the  reporting  programs  are  full  service  legal 
assistance  programs,  whereas  others  are  small  operations  in  rural  jurisdictions.  How  the  pro- 
gram keeps  its  statistics  is,  likewise,  relevant  in  reporting  caseloads  since  many  programs 
count  each  contact  with  each  individual  as  a  "case,"  and  we  know  that  family  law  matters  are 
intertwined  so  that  each  client  can  have  multiple  issues  to  resolve.  It  should  also  be  noted  that 
these  caseload  figures  represent  the  respondents'  estimates  rather  than  actual  statistics  kept  by 
the  program.  Nonetheless,  the  figures  suggest  the  extraordinary  numbers  of  persons  seeking 
pro  se  assistance  and  the  multiple  issues  pro  se  litigants  bring  to  court. 

Again,  based  on  estimates  rather  than  on  official  statistics,  our  respondents  provide  a 
profile  of  the  individuals  who  use  their  programs.  The  typical  person  is  a  woman  with  at  least 
a  high  school  diploma  who  is  seeking  assistance  for  the  first  time  in  matters  related  to  divorce. 
Excluding  the  domestic  violence  assistance  programs  that  report  a  total  female  clientele,  over 
50%  of  the  programs  reporting  said  that  well  over  60%  of  their  clients  are  women,  with  many 
programs  reporting  a  rate  of  as  high  as  95%.  Similar  figures  emerge  when  estimating  the 
educational  level  of  the  programs'  clients.  Most  of  our  respondents  indicate  that  at  least  80% 
of  their  clients  have  a  high  school  diploma;  however,  many  thought  that  one-fifth  of  their 
clients  had  some  college,  though  few  report  any  more  than  10%  with  a  college  degree  or  more. 
Over  70%  of  the  respondents  estimate  that  three  quarters  of  their  clients  are  first  time  users  of 
their  program  and  only  a  handful  said  that  the  majority  of  their  clients  regularly  use  their 
services. 

Local  trial  court  jurisdictions  have  responded  in  a  variety  of  creative  and  thoughtful  ways 
to  these  reported  increases  in  persons  who  elect  to  represent  themselves  in  court.  State  teams 
have  identified  152  local  pro  se  assistance  programs  that  run  the  gamut  from  informal,  ad  hoc 


'  These  data  are  based  on  the  respondents*  best  estimates,  since  most  of  the  programs  do  not  keep  official 
statistics. 
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established  by  supreme  court  order,  as  in  Vermont,  Idaho,  Indiana,  Maryland,  and  Michigan, 
for  example.  Other  states  like  North  Dakota  and  New  Mexico  authorize  a  broad  range  of 
activities  through  their  state's  administrative  office  of  the  courts.  Realizing  that  there  is  no  one 
way  to  enhance  access  to  the  courts,  most  state  initiatives  are  the  result  of  the  combined  efforts 
of  the  state  legislature,  the  state  supreme  court  and  the  state  court  administrative  office. 

Local  Implementation 

Sponsors  of  statewide  initiatives  recognize  the  importance  of  maintaining  local  control 
of  assistance  programs  to  coincide  with  the  legal  environment  and  the  population  of  self- 
represented  litigants  specific  to  each  court  jurisdiction.  Accordingly,  the  majority  of  state  ini- 
tiatives manifest  themselves  at  the  local  trial  court  level  and  provide  varied  services  extending 
from  providing  standard  forms  and  instructions,  to  court  concierge  desks  and  self-help  booths, 
to  fully  staffed  offices  of  pro  se  personnel.  Only  a  handful  of  states  operate  and  manage  a 
program  through  the  supreme  court  or  the  administrative  office  of  the  courts,  and  filter  it 
through  local  trial  courts.  For  example,  the  state  court  administrator  in  North  Dakota  develops 
and  provides  written  materials  to  state  trial  courts,  while  a  steering  committee  of  the  Florida 
Supreme  Court  has  developed  and  recommended  over  500  pages  of  self-help  forms  for  use  at 
the  local  trial  level.  The  state  of  Utah  operates  5  kiosks  throughout  the  state  for  the  electronic 
preparation  of  court  documents.  Otherwise,  the  state  initiative  is  a  directive  to  the  local  courts 
to  establish  a  pro  se  assistance  program  that  matches  the  needs  of  the  particular  jurisdiction 
while  addressing  the  more  compelling  statewide  problems  of  self-representation. 

Funding  Source 

The  funding  of  the  programs  is  varied  and  reflects  the  sponsorship  of  the  program.  The 
majority  of  programs  authorize  some  state  funds  to  partially  support  the  local  programs,  but 
primarily  rely  upon  local  court  and/or  county  financing  for  most  services  and  activities.  Five 
of  the  reporting  states,  Connecticut,  Delaware,  Idaho,  Michigan  and  New  Mexico,  have  re- 
ceived State  Justice  Institute  grants  to  establish  pilot  projects  to  lest  and  evaluate  innovative 
programs.  Only  two  states,  Delaware  and  Pennsylvania,  report  receiving  funding  from  their 
state  bar  associations. 

The  issue  of  providing  services  to  self-represented  litigants  is  extremely  complex,  for  it 
falls  within  the  broader  context  of  providing  equal  access  to  the  courts  for  all  a  state's  citi- 
zenry. Realizing  this,  several  states  report  the  establishment  of  conmiittees  to  study,  in  gen- 
eral, the  delivery  of  legal  services  with  a  special  emphasis  on  the  needs  of  pro  se  litigants.  For 
example,  Indiana  has  formed  regional  committees  to  draft  plans  to  provide  local  pro  bono 
services  to  indigent  clients,  and  Pennsylvania  has  created  a  task  force  on  the  delivery  of  legal 
services  to  indigent  persons  that  invariably  will  encompass  the  issue  of  self-represented  liti- 
gants. In  addition  to  SJI  support,  Idaho  pilot  projects  have  received  funding  from  the  state 
department  of  health  and  social  services  to  help  accommodate  the  pro  se  litigant  with  a  full 
range  of  services.  Collaboration  with  other  agencies  concerned  with  legal  access,  e.g.,  legal 
services  programs,  law  school  clinics,  and  conmiunity  outreach  centers,  is  a  priority  among 
our  state  respondents. 
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Addressing  the  Barriers 

For  some  states,  overcoming  these  obstacles  has  been  ongoing  and  indigenous  to  pro- 
gram development  and  operation.  Bar  involvement,  judicial  sponsorship  and  public  education 
are  necessary  to  the  initiation  and  continued  existence  of  pro  se  assistance  programs.  Most 
states  report  that  outreach  and  personal  contact  with  the  bar  and  the  judiciary  assured  the 
necessary  support  by  providing  information  to  allay  the  fears  of  each  constituent.  For  ex- 
ample, many  states  have  provided  statistics  to  the  private  bar  to  illustrate  that  the  majority  of 
pro  se  litigants  cannot,  in  fact,  afford  representation.  Similarly,  reluctant  court  personnel,  in- 
cluding judges,  have  become  advocates  of  the  pro  se  programs  once  they  see  actual  reductions 
in  court  delays,  in  poorly  prepared  litigants  and  in  denied  access  to  the  courts.  Education  and 
training  of  all  persons  involved  in  providing  pro  se  assistance  are  likewise  high  priorities  in 
assuring  acceptance  of  the  program.  But  none  is  more  important  than  the  determination  and 
perseverance  reported  by  our  respondents  in  the  planning  and  implementation  stages  of  pro- 
gram development. 

Common  Case  Types 

The  programs  we  surveyed  demonstrate  the  range  of  services  provided.  The  vast  major- 
ity provide  assistance  to  litigants  in  the  full  panoply  of  family  law  matters,  including  child 
support  and  custody,  divorce  and  domestic  abuse.  While  most  of  our  respondents  provide 
services  in  divorce  cases — 11  %  of  them  said  they  do  so — only  a  handful  of  these  programs 
handle  divorce  matters  to  the  exclusion  of  other  matters,  and  very  few  report  they  handle  no 
divorce  cases. 

The  next  most  frequently  mentioned  areas  of  assisting  pro  se  litigants  by  our  respondents 
are  child  custody  and  support,  which  naturally  are  related  to  divorce  cases.  What  becomes 
evident  from  our  respondents  is  that  it  has  become  exceedingly  important  to  provide  multiple 
services  to  these  litigants  in  family  court  because  of  the  myriad  of  issues  accompanying  di- 
vorces where  children  are  involved.  Our  respondents  report  providing  services  in  a  variety  of 
divorce-related  cases,  such  as  guardianship,  health  insurance  issues,  visitation,  name  change, 
and  so  on. 

Over  half  of  the  programs  provide  assistance  in  domestic  abuse  cases.  These  same  pro- 
grams help  petitioners  obtain  orders  of  protection,  and  most  work  closely  with  related  social 
service  agencies  to  resolve  the  many  problems  associated  with  domestic  abuse.  Many  pro- 
grams report  that  they  provide  assistance  in  related  areas  of  parental  kidnapping,  visitation, 
spousal  support,  and  paternity.  Our  respondents  made  it  very  clear  that  there  are  endless  areas 
of  disputes  requiring  assistance  in  the  family  courts,  and  that  these  same  litigants  often  need 
additional  help  in  resolving  administrative  issues,  such  as  driver's  license  restoration,  and 
birth  certificate  corrections. 

Eight  of  the  programs  indicate  that  they  provide  pro  se  assistance  only  in  nonfamily  law 
matters.  Most  of  these  programs  operate  out  of  specialized  courts,  for  example,  housing  and 
small  claims  courts,  and  in  some  instances  are  part  of  a  larger  legal  services  program  in  the 
area. 
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G^graphical  Areas  Served 

Approximately  half  of  the  assistance  programs  reported  serve  areas  with  mixed  urban, 
rural  and  suburban  populations.  This  is  not  surprising  since  many  of  the  local  programs  re- 
ported in  our  survey  serve  geographical  areas  that  are  coterminous  with  county  populations 
with  varying  mixes  of  metropolitan  and  rural/suburban  areas.  Another  quarter  of  the  programs 
provide  assistance  exclusively  to  rural  areas,  and  about  twenty  percent  to  only  urban  areas. 
Very  few  of  the  programs  represented  in  our  survey  provide  assistance  only  in  suburban  areas. 

Program  Costs  and  Funding 

Although  the  budget  figures  provided  by  the  respondents  may  be  inflated  because  the 
scope  of  services  offered  by  each  program  is  so  varied,  they  nevertheless  illustrate  the  range  of 
funds  available  for  pro  se  assistance  programs.  The  average  reported  budget  for  our  survey 
respondents  is  $150,455  with  reported  extremes  of  a  1.3  million  dollars  for  the  Family  Law 
Facilitator  in  Los  Angeles  County,  to  as  low  as  $750  for  the  Friend  of  the  Court  program  in 
rural  Caro,  Michigan.  That  results  in  an  average  cost  per  case  for  the  programs  represented  in 
our  survey  of  $13.10. 

The  source  of  funds  for  these  pro  se  programs  is  varied.  About  twenty-eight  local  pro- 
grams receive  their  funding  exclusively  from  the  local  trial  court's  budget  as  well  as  another 
twenty-four  entirely  from  the  state.  The  remaining  programs  receive  funding  from  multiple 
sources  including  the  federal  government,  private  grants  and  foundations,  other  state  agen- 
cies, like  the  departments  of  health  and  human  resources,  and  the  Interest  on  Lawyers'  Trust 
Accounts.  In  California,  the  state  provides  partial  funding  to  each  county  superior  court  and 
the  local  court  provides  supplementary  funds  for  the  Family  Law  Facilitator  program.  Several 
programs  operate  with  funds  from  the  local  bar  associations  and  law  schools  to  conduct  legal 
clinics,  like  the  Volunteer  Attorneys  for  Rural  Nevadans,  and  to  provide  volunteer  attorneys, 
like  the  Volunteer  Lawyer  for  the  Day  Program  in  Suffolk,  Massachusetts.  Eight  programs 
rely  upon  the  fees  they  charge  their  clients,  (e.g.,  purchasing  forms  and  pleadings),  or  upon 
"tuition"  charged  for  clinics  and  other  self-help  education  programs  for  the  pro  se  litigants. 

Few  pro  se  programs  are  exclusively  administered  by  the  state — ^the  statewide  respon- 
dents indicated  the  importance  of  local  control  of  the  programs — ^and  often  are  run  by  a  com- 
bination of  partners.  Only  seven  programs  report  that  the  state — usually  the  administrative 
office  of  the  court — administers  the  local  program;  four  programs  are  run  exclusively  by  the 
bar  association  and  three  are  administered  by  one  of  the  local  law  schools.  Ninety-three  local 
trial  courts  are  reported  to  be  in  charge  of  their  pro  se  programs  and  among  these  programs,  1 1 
are  assisted  by  their  local  bar  association  and  one  by  the  local  law  school. 

Partnerships 

Local  trial  court  control  of  the  day-to-day  operations  of  the  pro  se  assistance  program 
does  not  exclude  the  participation  of  other  groups,  such  as  bar  associations,  law  schools,  so- 
cial service  agencies,  and  nonprofit  groups.  Many  pro  se  programs  collaborate  with  these 
other  constituents  to  assure  visibility  and  support  for  the  program,  and  to  promote  and  expand 
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the  services  they  offer.  Many  programs  collaborate  with  community  social  service  agencies  so 
that  they  can  serve  the  multi-faceted  problems  of  their  clients.  For  instance.  The  New  York 
Office  of  the  Self-Represented  works  closely  with  a  network  of  service  agencies  for  women  to 
serve  the  multiple  needs  that  arise  in  the  course  of  a  domestic  violence  case.  As  Table  2  illus- 
trates, very  few  programs,  twenty-three,  report  having  no  partners,  while  the  majority  of  pro- 
grams report  having  multiple  partners.  The  nature  of  the  services  provided  and  the  source  of  a 
program's  funding  tend  to  facilitate  partnerships  with  other  agencies.  This  is  especially  true  in 
multi-issue  cases.  So  programs  that  assist  persons  in  domestic  violence  actions  tend  to  partner 
with  social  service  agencies  assisting  battered  women,  for  example,  as  well  as  with  shelters 
and  welfare  agencies. 

Services  Provided 

Our  respondents  provide  detailed  information  about  the  services  that  they  offer  to  pro  se 
litigants  (see  Tables  3  and  4).  The  programs  range  from  minimal  assistance — ^providing  forms 
and  instructions  for  completion — ^to  elaborate  offices  staffed  with  full-time  legal  and  nonlegal 
staff.  Some  programs  rely  primarily  upon  volunteers — law  school  clinical  assistance  and  pro 
bono  programs — ^while  others  utilize  the  already  existing  staff  of  a  clerk's  office  and  still  other 
programs  employ  outside  staff,  such  as  paralegals,  court  coordinators,  and  lawyers,  to  men- 
tion a  few. 

Although  the  vast  majority  of  programs  provide  a  wide  range  of  services,  the  following 
categories  generally  describe  the  nature  and  scope  of  the  programs  in  our  survey: 

♦  Self-Help  Centers — ^These  centers  typically  provide  core  services  — distributing  edu- 
cational materials,  brochures  and  informational  packets;  assisting  in  filling  out  forms  and 
drafting  pleadings;  providing  access  to  computer  terminals  with  Website  connections;  and 
making  referrals  to  other  resources  for  legal  and  social  services.  Several  centers  also  offer 
seminars  and  workshops  in  specialized  areas  to  explain  the  procedural  aspects  of  cases  or  to 
walk  clients  through  the  filing  of  a  complaint.  Some  centers  are  staffed  with  lawyers,  some 
provide  volunteer  lawyers  at  a  reduced  fee,  and  others  rely  upon  trained  clerical  and  paralegal 
staff  to  operate  the  center. 

The  Self-Service  Center  operated  by  the  Superior  Court  of  Maricopa  County  is  probably 
the  most  notable.  In  addition  to  providing  forms  and  instructions  to  users,  it  makes  extensive 
use  of  technology,  especially  providing  access  to  an  interactive  website  for  clients  to  fill  out 
forms.  In  a  pilot  project  in  Hawaii,  the  center  is  referred  to  a  Customer  Service  Center  where 
court  users  can  obtain  brochures  and  forms  off  the  racks  and  obtain  personalized  information 
regarding  procedures  and  forms.  Another  is  the  Arapahoe  County  Resource  Center  in  Colo- 
rado that  is  equipped  with  computers  and  a  vast  array  of  reference  materials,  community  re- 
sources manuals,  and  legal  aid  listings.  Here,  videos,  e.g.,  "A  Guide  to  Pro  Se  Divorce,"  are 
available  for  viewing  in  both  English  and  Spanish. 

♦  Family  Law  Facilitators — ^Each  superior  court  in  California  is  equipped  with  a  family 
law  facilitator — ^some  are  attorneys — ^who  provides  assistance  to  litigants  in  a  range  of  issues 
arising  in  family  court.  Authorized  legislatively,  these  offices  not  only  offer  a  variety  of  ser- 
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vices — ^including  assistance  with  child  support,  spousal  support,  and  health  insurance  issues — 
but  they  expedite  the  processing  of  cases  through  the  family  court.  Other  jurisdictions  have 
developed  similar  family  law  facilitator  programs,  altemately  refeired  to  as  court  coordina- 
tors, which  provide  a  whole  host  of  services  including  the  collection  of  statistics  for  effective 
case  management. 

In  Washington  State,  courthouse  facilitators  provide  direct  assistance  to  the  self-repre- 
sented in  family  law  cases  and  act  as  guides  to  justice  system  procedures.  In  Illinois,  facilita- 
tors volunteer  to  staff  a  desk  near  the  post  decree  divorce  courtrooms.  The  facilitator  is  an 
experienced  matrimonial  attorney  who  will  listen  to  both  parties  and  make  reconmiendations 
to  the  judge. 

^  Bar,  Pro  Bono  and  Lawyer-Referral  Programs — ^As  the  number  of  the  pro  se  litigants 
increases  and  the  issues  they  need  to  resolve  become  more  complex,  assistance  programs  have 
incorporated  pro  bono  services  and  lawyer  referrals.  In  collaboration  with  legal  services  pro- 
grams, law  school  clinics  and  bar  associations,  our  respondents  describe  an  array  of  pro  bono 
programs  designed  to  meet  the  needs  of  pro  se  litigants.  These  programs  range  from  simple 
referrals  to  organized  legal  services  programs  to  well-structured  bar  and  law  school  programs 
that  operate  offices  at  the  local  court  or  through  clinics  and  "advice  desks"  located  elsewhere. 

For  example,  the  Baton  Rouge  Bar  Foundation  Pro  Bono  Project  has  a  panel  of  4300 
volunteer  attorneys  who  provide  legal  assistance.  The  project  also  includes  a  divorce  work- 
shop and  a  docket  preference  for  pro  bono  attorneys.  The  project  coordinates  and  staffs  an 
"Ask  a  Lawyer  Clinic"  in  the  community  and  helps  with  referrals  to  local  social  service 
agencies.  Similarly,  in  Maine,  the  Pine  Tree  Legal  Assistance  Courthouse  Assistance  Project 
provides  phone  assistance  in  family  law  matters  that  do  not  meet  the  requirements  for  referral 
to  the  private  bar,  and  provides  on  site  assistance  to  pro  se  litigants. 

Several  programs  utilize  clinics  and/or  video  technology  to  convey  information  to  the 
self-represented  litigant.  For  instance,  the  Toledo  Bar  Association  offers  a  two-hour  program 
with  a  video  to  guide  clients  through  fiUing  out  the  proper  forms  and  then  provides  assistance 
in  the  actual  preparation  of  the  forms.  The  Black  Women  Lawyers  Pro  Bono  Clinic  in  Tarrant 
County,  Texas,  offers  a  divorce  clinic  that  encompasses  intake,  lawyer-client  interviews,  and 
drafting  and  filing  of  divorce  suits  for  uncontested  divorces.  Later,  pro  bono  attorneys  prove 
the  case  up  and  volunteer  clerks  certify  and  confirm  the  pleadings. 

Some  programs  screen  cases  and  make  appropriate  referrals  to  lawyers  and/or  social 
service  agencies.  In  Utah,  a  "Tuesday  Night  Bar"  group  meets  in  five  areas  throughout  the 
state  to  provide  one-half  hour  of  free  legal  assistance  from  volunteer  attorneys  and  referral 
information  in  cases  requiring  additional  assistance.  There  is  a  pro  bono  hotline  operated  by 
Central  Virginia  Legal  Aid  that  permits  clients  to  talk  to  pro  bono  attorneys  by  telephone  and 
to  receive  legal  advice.  Sometimes  they  are  later  scheduled  for  office  iappoiiitments  and  if  they 
are  found  to  not  be  eligible  for  their  free  legal  services,  they  are  given  advice  on  how  to 
proceed  pro  se. 
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♦  Pro  Se  Clinics — ^Many  of  the  full  service  assistance  programs  offer  clinics  in  conjunc- 
tion with  other  services  to  educate  the  litigants, — ^including  filling  out,  serving  and  responding 
to  pleadings  and  court  orders.  In  contrast,  some  of  the  reported  pro  se  programs  in  our  survey 
offer  clinics  exclusively  to  litigants  without  any  other  attendant  services.  The  overwhelming 
majority  of  clinics  described  by  our  respondents  are  concerned  with  conveying  sufficient  in- 
formation to  the  attendees  so  that  they  can  obtain  their  own  divorce. 

Many  clinics  rely  upon  volunteer  attorneys  to  conduct  the  classes,  and  in  some  instances, 
require  the  attorneys  to  attend  specialized  training  in  the  area  covered.  In  one  case,  the  Mon- 
tana State  Law  Library  Advice  Clinic  gives  continuing  legal  education  credits  to  the  partici- 
pating attorneys,  who  are  employed  by  the  state.  The  Family  Law  Clinic  of  the  Legal  Aid 
Society  of  Charleston  provides  a  step-by-step  walk  through  the  entire  process  of  obtaining  a 
divorce,  after  which  the  participants  fill  out  their  own  forms  and  file  them  in  the  clerk's  office. 
Interestingly,  the  program  mails  a  "satisfaction  survey"  to  about  10%  of  its  clinic's  custom- 
ers. Local  law  firms  host  divorce  clinics  in  the  Baton  Rouge  City  Court,  and  the  local  bar 
holds  clinics  twice  a  month  to  answer  questions  about  filing  dissolution,  custody  and  support 
actions  in  the  El  Paso,  Colorado,  Combined  Court. 

♦  Technology-Based  Assistance — Several  of  our  respondents  report  innovative  programs 
using  technology  to  service  the  needs  of  pro  se  litigants.  Respondents  report  only  one  program 
using  kiosks  for  litigants  to  fill  out  forms  and  initiate  actions.  In  Utah,  a  statewide  project  has 
placed  five  kiosks  throughout  the  state  to  assist  the  pro  se  civil  litigant  in  the  preparation  of 
documents  through  electronic  means  in  uncontested  divorces  and  landlord/tenant  actions. 
However,  Utah  has  begun  to  develop  a  web-based  automated  system  that  will  allow  greater 
geographical  access  and  will  phase  out  the  kiosks  in  2000.  Missouri  is  pilot  testing  a  remote 
electronic  filing  system  for  adult  abuse  matters.  Called  "Quickfile,"  it  enables  shelter  advo- 
cates to  help  victims  complete  petitions  on-line,  through  a  designated  Internet  homepage,  and 
submit  them  to  court.  Judges  receive  the  information  through  email  and  respond  through  this 
medium  regarding  approval/denial  of  the  ex-parte  order  of  protection.  If  the  project  is  success- 
ful, there  are  plans  to  implement  it  statewide. 

Telephone  hotlines  also  can  provide  needed  access  to  persons  seeking  information  on 
how  to  proceed  with  pro  se  matters.  A  Court  Information  Line  in  Utah  provides  a  toll  free 
phone  line  that  is  answered  during  business  hours  by  the  trained  staff  in  the  state  administra- 
tive office  of  the  courts,  who  have  computer  access  to  docket  information  in  all  general  juris- 
diction trial  court  cases.  The  availability  of  this  phone  line  is  prominently  posted  in  all  court- 
houses throughout  the  state.  Another  interesting  hotline,  operated  by  Hamilton  County,  Ohio, 
Pro  Seniors,  Inc.,  provides  information  to  senior  citizens  in  matters  of  special  interest,  e.g., 
health-care  directives,  wills  and  estates,  and  Medicare  and  Medicaid  issues. 

Summary  and  Reported  Benefits  of  Pro  Se  Assistance  Programs 

What  we  have  learned  from  the  respondents  to  our  survey  is  that  the  majority  of  pro  se 
assistance  programs  are  relatively  recent  developments  responding  to  the  ever-increasing  num- 
ber of  self-represented  litigants  in  our  courts.  These  reported  increases  in  pro  se  litigants  are 
most  visible  in  the  family  courts,  especially  in  areas  of  divorce  and  related  issues  such  as  child 
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custody  and  support.  Though  our  survey  notes  pnmaiily  the  emeigence  of  programs  to  handle 
these  family  law  matters,  there  appears  to  be  program  development  in  other  areas  like  land- 
lord/tenant actions  and  small  claims  civil  courts.  What  we  see  in  this  survey  are  new  and 
exciting  assistance  programs  that  provide  help  across  a  broad  range  of  issues,  offer  a  variety  of 
services,  and  serve  the  multiple  needs  of  its  clientele.  A  number  of  these  assistance  programs 
are  full  service  agencies  providing  one-stop  access  to  the  justice  system  with  linkages  to  other 
community  based  agencies  to  serve  the  legal,  social  and  psychological  needs  of  the  self-repre- 
sented  litigant. 

All  of  our  respondents  report  that  public  access  to  the  courts,  especially  for  indigent  and 
low-to-medium  income  litigants  has  increased  as  a  result  of  their  pro  se  assistance  programs. 
The  availability  of  court-approved  forms  and  instructions,  informational  services  and  free 
legal  clinics,  and  referrals  to  legal  and  social  service  programs  has  improved  the  delivery  of 
information  to  the  public  and  the  quality  and  uniformity  in  the  pleadings  filed,  according  to 
our  respondents.  Many  respondents  also  report  that  their  program  relieves  judicial  assistants 
and  clerks  from  dealing  with  the  needs  of  pro  se  litigants,  thus  allowing  them  to  concentrate 
on  their  regular  duties.  Similarly,  our  program  reporters  indicate  that  there  are  now  fewer 
documents  being  rejected  by  the  court,  which  reduces  the  litigants'  frustration  with  the  court 
system,  and  further  eases  judges*  and  court  staff's  workload.  Many  said  that  the  litigants  are 
"profoundly  grateful"  for  Uie  assistance  that  permitted  them  to  see  their  case  through  to  comple- 
tion. Counter  staff  are  likewise  grateful  because  now  they  have  a  "place"  or  a  "person"  to 
refer  the  pro  se  litigants  to  for  advice  and  assistance. 

An  unexpected  benefit  to  the  court  system,  according  to  our  respondents,  is  that  pro  se 
assistance  programs  provide  case  management  assistance,  especially  in  family  courts.  The 
assistance  programs  help  move  cases  expeditiously  through  the  system  by  providing  one 
person(s)  to  shepherd  the  case  to  its  conclusion.  The  litigant  need  not  go  to  different  courts  or 
courtrooms  in  the  same  facility  to  obtain  assistance  on  the  multiple  issues  related  to  his/her 
case.  This  case  management  benefit  assures  that  cases  are  moved  through  the  system  in  a 
timely  manner  and  has  reduced  the  need  for  cases  to  be  continued  or,  in  some  cases,  dismissed 
without  relief  For  the  litigants,  who  are  now  advised  of  problems  with  their  case,  this  means 
fewer  rescheduled  hearings  due  to  missed  or  incomplete  pleadings  and  documents  and  the 
prompt  resolution  of  their  case.  For  the  court,  there  is  the  assurance  that  self-represented  liti- 
gants are  properly  informed,  prepared,  and  readied  for  the  resolution  of  their  case.  Everyone 
in  the  system  benefits. 
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"Reproduced  with  permission  of  the  American  Judieatiifg  Society" 

MEETING  THE  CHALLENGE 
OF  PRO  SE  LITIGATION 

AN  UPDATE  OF  LEGAL  AND  ETHICAL  ISSUES* 

by  Nancy  Biro^ 

The  number  of  cases  involving  pro  se  litigants  has  steadily  increased  in  recent  years,  anc 
courts  are  taking  steps  to  implement  procedures  to  effectively  deal  with  pro  se  cases.  This 
essay  supplements  the  American  Judicature  Society's  recent  publication  Meeting  the  Chal- 
lenges of  Pro  Se  Litigation,  Specifically,  it  updates  the  chapter  concerning  the  legal  and  ethi- 
cal issues  involved  in  pro  se  litigation  and  discusses  significant  new  cases  and  developing 
trends  since  1997,  the  year  the  research  for  the  guidebook  was  completed.  This  essay  is  di- 
vided into  three  sections.  Part  I  discusses  the  issues  facing  inmates  who  proceed  pro  se  and  the 
right  of  criminal  defendants  to  proceed  pro  se  at  the  trial  and  appellate  level.  Part  n  examines 
the  role  judges  play  in  a  pro  se  litigant's  case.  Part  m  considers  the  extent  to  which  court  stafi 
may  legally  assist  pro  se  litigants. 

I.  ISSUES  FACING  PRO  SE  INMATES 

Inmates  find  it  very  difficult  to  proceed  pro  se,  but  often  do.  Within  the  confines  of  tht 
prison,  their  access  to  legal  materials  is  rather  limited.  They  often  face  an  uphill  battle,  work- 
ing within  restrictive  prison  rules  and  regulations,  as  well  as  trying  to  properly  follow  cour 
rules.  The  United  States  constitution  provides  guarantees  that  protect  inmates'  rights. 

Access  to  the  Courts 

State  officials  cannot  enact  regulations  that  "abridge"  or  "impair"  an  inmate's  right  o 
access  to  the  courts.  They  cannot,  for  example,  interfere  with  the  right  of  inmates  to  file  peti 
tions  in  court.  In  the  frequently  cited  case  Ex  Parte  Hull,  the  United  States  Supreme  Cour 
struck  down  a  regulation  that  prohibited  state  prisoners  from  filing  petitions  for  habeas  corpu: 
unless  they  were  determined  to  be  "properly  drawn"  by  the  parole  board's  legal  investigator 
Ex  Parte  Hull.  312  U.S.  546  ( 1941 ).  The  Court  determined  that  the  regulation  denied  inmates 
access  to  the  courts  because  the  parole  board  determined  which  petitions  would  be  filed.  Tht 
Hull  case  continues  to  be  cited  in  reference  to  this  right,  most  recently  by  the  Court  of  Crimi 
nal  Appeals  of  Oklahoma  in  Braun  v.  State  of  Oklahoma,  937  P2d  505. 509  (Okla.  Crim.  App 
1997). 

An  inmate's  right  of  access  to  the  courts  also  mandates  that  prisons  provide  inmates  witi 
adequate  law  libraries  or  adequate  assistance  from  persons  trained  in  the  law,  such  as  parale 


*This  report  was  prepared  under  a  grant  from  the  State  Justice  Institute  (SJI-99-N-042).  Points  of  vie\ 
expressed  herein  do  not  necessarily  represent  the  official  positions  or  policies  of  the  State  Justice  Institute  or  th 
American  Judicature  Society. 

*  Ms.  Biro  is  a  project  attorney  with  the  American  Judicature  Society 
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gals  or  law  students.  Until  recently,  the  leading  case  concerning  the  adequacy  of  prison  law 
libraries  or  legal  assistance  was  Bounds  v.  Smith,  430  U.S.  817  (1977).  Now,  however,  the 
leading  case  is  Lewis  v.  Casey,  518  U.S.  343  (J.  Stevens  dissenting  1996),  which  expanded 
Bounds'  holding.  In  Lewis,  an  inmate  claimed  that  his  prison's  law  library  and  legal  assistance 
program  was  inadequate  and  thus  "abridged"  or  "impaired"  his  access  to  the  courts.  But  the 
United  States  Supreme  Court  disagreed,  holding  that  an  inmate  cannot  bring  a  general  chal- 
lenge to  the  adequacy  of  a  prison's  law  library  or  the  legal  assistance  program.  Instead,  an 
inmate  must  show  that  he  has  suffered  "actual  harm"  to  a  legal  claim  that  involved  his  crimi- 
nal conviction  or  the  conditions  of  his  incarceration  and  that  the  cause  of  the  injury  must  be 
the  method  of  access  (i.e.,  the  inadequacy  of  the  law  library  or  the  legal  assistance  program). 
Id.  at  351.  The  Lewis  case  has  been  accepted  and  cited  by  several  courts.  See  Triestman  v.  Peo, 
1997  WL216251  at  7  (N.D.N.Y.  1997);  Prisoner's  Legal  Association  v.  Roberson,  1997  WL 
998592  at  2  (D.N.J.  1997);  Ex-parte  Coleman.  728  So.2d  703,  706  (Ala.  Crim.  App.  1998); 
Hadix  V.  Johnson,  173  F.3d  958,  963  (6^  Cir.  1999);  Smith  v.  Armstrong,  968  F.Supp.  50,  51 
(D.  Con.  1997). 

Although  an  inmate's  right  of  access  to  the  courts  includes  access  to  some  combination 
of  legal  assistance,  legal  materials  and/or  a  law  Ubrary,  inmates  do  not  have  a  constitutional 
right  to  engage  in  legal  writing  for  other  inmates.  This  means  that  an  inmate's  right  of  access 
to  the  courts  is  specific  to  the  inmate  who  is  seeking  to  bring  a  claim  before  the  court.  Sizemore 
V.  Lee,  20  F.  Supp.2d  956,  958  (W.D.Va.  1998).  For  example,  an  inmate  cannot  argue  that  his 
right  of  access  to  the  courts  was  "abridged"  or  "impaired"  because  he  was  prohibited  from 
assisting  other  inmates,  or  was  prohibited  from  receiving  help  from  other  inmates. 

An  inmate's  right  of  access  to  the  courts  must,  at  a  minimum,  be  "meaningful"  (i.e., 
allow  the  defendant  an  adequate  opportunity  to  present  his  claims  fairly.)  Ross  v.  Mojfitt,  417 
U.S.  600  ( 1974).  However,  this  does  not  mean  that  courts  are  required  to  be  more  lenient  when 
reviewing  inmates'  petitions.  A  recent  case  held  that  inmates  who  neglect  to  follow  formal 
court  rules  and  procedures  when  they  are  readily  available  to  them  should  not  receive  special 
consideration  for  review  of  their  cases.  Braun  v.  State  of  Oklahoma,  937  P.2d  505, 510(Okla. 
Crim.  App.  1997).  In  Braun,  the  court  properly  denied  an  inmate's  motion  to  file  a  supplement 
to  his  brief-in-chief  since  the  court  rules  clearly  stated  that  all  of  his  arguments  must  be  filed  in 
the  brief-in-chief  and  the  rules  were  readily  available  to  him.  Id. 

Right  to  Proceed  Pro  Se 

At  the  trial  court  level,  defendants  in  criminal  cases  have  a  constitutional  right  to  proceed 
pro  se,  and  counsel  may  not  be  imposed  on  them  over  then-  objection.  Faretta  v.  California, 
422  U.S.  806  (1975).  This  right  of  self-representation  at  the  trial  level  stems  from  the  Sixth 
Amendment.  However,  most  courts  hold  that  there  is  no  right  to  proceed  pro  se  on  appeal 
since  the  due  process  and  equal  protection  clauses  of  the  Fourteenth  Amendment  do  not  re- 
quire it.  A  few  courts,  though,  have  extended  the  Sixth  Amendment  right  of  self-representa- 
tion to  state  criminal  appeals.  People  v.  Scott,  64  Cal.App.4'''  550,  554  (Cat.  App.  1998).  The 
state  and  federal  courts  that  permit  self-representation  on  appeal  are:  Indiana,  Michigan,  Texas, 
Arkansas,  Pennsylvania,  Louisiana,  New  Mexico,  Oklahoma,  the  Eighth  Circuit  Court  of 
Appeals,  the  Fifth  Circuit  Court  of  Appeals,  the  Ninth  Circuit  Court  of  Appeals,  and  the  Sev- 
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enth  Circuit  Court  of  Appeals.  Id.  at  576-578.  Also,  the  Sixth  Amendment  right  of  self-repre- 
sentation  only  applies  to  criminal  cases,  so  the  question  whether  this  right  extends  to  civil 
cases  remains  unanswered. 

Pursuing  Unrelated  Civil  Actions 

Inmates  may  file  civil  actions  in  court  that  are  unrelated  to  the  legality  of  their  convic- 
tions. An  inmate  has  a  state  constitutional  right  to  institute  and  prosecute  a  civil  action  that 
seeks  redress  for  an  injury  or  damage  to  his  personal  property,  or  for  the  vindication  of  any 
other  legal  right.  Whisnant  v.  Byrd,  525  S.W.2d  152, 153  (Tenn.  1975).  However,  this  right  is 
"qualified  and  restricted."  Id.  Inmates  who  file  civil  actions  unrelated  to  the  legality  of  their 
convictions  will  not  under  usual  circumstances  be  given  the  opportunity  to  appear  in  court  to 
present  their  cases  during  their  prison  terms.  Trial  courts  should  hold  such  matters  in  abeyance 
until  the  inmate  is  released  from  prison,  unless  an  appropriate  directive  is  issued  requiring  the 
inmate's  attendance.  Id. 

Although  Tennessee  courts  still  follow  the  holding  and  rationale  of  Whisnant,  the  Su- 
preme Court  of  Tennessee  recently  revisited  its  decision  and  overruled  Whisnant  to  the  extent 
that  it  could  be  interpreted  as  mandating  an  automatic  stay  for  incarcerated  persons  who  file 
civil  actions  unrelated  to  the  legality  of  their  convictions.  Sanjines  v.  Ortwein  and  Associates, 
984  S.  W.2d  907, 911  (Tenn.  1998).  See  also  Knight  v.  Knight,  1999  WL 145002  (Tenn.  Ct.  App. 
1999)  and  Thompson  v.  Hammond,  1999  WL  188292  (Tenn.  Ct.  App.  1999). 

n.  JUDGES  AND  PRO  SE  LITIGANTS 

Treatment  of  Pro  Se  Litigants 

The  California  Commission  on  Judicial  Performance  publicly  censured  a  judge  for  fail- 
ing to  respect  the  rights  of  pro  se  litigants.  Inquiry  Concerning  Judge  Fred  L  Heene,  Jr..  No. 
153,  October  13, 1999.  This  seems  to  be  the  only  case  in  which  a  judge  has  been  disciplined 
for  the  judge's  treatment  of  unrepresented  individuals. 

The  judge's  actions  violated  several  canons  of  the  code  of  judicial  conduct  including: 
Canon  1,  "A  judge  shall  uphold  the  integrity  and  independence  of  the  judiciary";  Canon  2 A 
"A  judge  shall  respect  and  comply  with  the  law  and  shall  act  at  all  times  in  a  manner  thai 
promotes  public  confidence  in  the  integrity  and  impartiality  of  the  judiciary";  and.  Canon  3B 
"A  judge  shall  perform  the  duties  of  judicial  office  impartially  and  diligently." 

In  deciding  whether  to  discipline  the  judge,  the  Commission  noted  that  the  judge's  nine 
incidents  of  improper  treatment  of  unrepresented  individuals  in  slightly  less  than  two  years 
were  not  isolated,  unrelated  incidents  of  misconduct,  but  "in  every  instance,  [the]  Judge  failec 
to  respect  the  rights  of  unrepresented  individuals."  (See  Tab  7  for  the  full  text  of  the  Heene 
decision  and  order.) 
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Ghostwriting 

Ghostwriting  is  the  practice  of  attorneys  assisting  self-represented  litigants  by  drafting 
pleadings  that  a  litigant  files  with  the  court,  without  the  acknowledgment  that  the  pleadings 
were  prepared  by  an  attorney.  Although  courts  condemn  the  practice  of  ghostwriting,  they  are 
still  reluctant  to  discipline  attorneys  for  engaging  in  ghostwriting. 

In  the  most  recent  case,  Ricotta  v.  State  of  California,  4  F.Supp.2d  961,  986  (S.D.  Cal 
1998),  the  court  explained  that  previous  cases  addressing  ghostwriting  were  reluctant  to  disci- 
pline attorneys  because  there  were  no  specific  rules  dealing  with  ghostwriting,  and  the  issue 
was  only  recentiy  addressed  by  various  courts  and  bar  associations.  Id.  The  Ricotta  court  was 
persuaded  by  the  reasoning  of  these  earlier  decisions  and  determined  that  the  circumstances 
justifying  such  a  conclusion  have  yet  to  change.  It  held  that  the  attorney's  actions  were  not 
nearly  egregious  enough  to  take  the  unprecedented  step  of  holding  an  attorney  and  a  pro  se 
party  in  contempt  for  giving  and  receiving  assistance  in  drafting  documents.  Id.  (See  Tab  10 
for  excerpt  from  full  decision.) 

Interestingly,  though,  Colorado  recentiy  adopted  several  new  rules  addressing  the  lim- 
ited representation  of  clients  in  litigation  matters.  The  changes  require  attorneys  who  draft 
documents  for  pro  se  litigants  to  include  the  attomey's  name,  address,  telephone  number,  and 
registration  number  on  the  document.  See  Colorado  Rules  of  Civil  Procedure  (C.R.C.P)  11 
(1999);  C.R.C.P.  311(1999);  C.R.C.P  121,  section  1.1  (comment)  (1999);  Colorado  Rules  of 
Professional  Conduct  (Colo.RPC)  1.2(1999);,  Colo.RPC4.2  (comment)  (1999)  and  Colo.RPC 
4.3  (comment)  ( 1999).  Providing  limited  representation  to  a  pro  se  litigant  in  accordance  with 
these  rules  does  not  constitute  an  entry  of  appearance  by  the  attorney  in  the  case.  And  assisting 
a  pro  se  litigant  in  filling  out  pre-printed  and  electronically  published  forms  issued  by  the 
court  does  not  constitute  limited  representation,  and  an  attorney  is  not  required  to  disclose 
such  assistance.  (See  Tab  10  for  for  full  text  of  Colorado  rules.) 

Procedural  and  Technical  Errors 

Judges  who  try  to  assist  a  self-represented  litigant  may  be  perceived  as  being  biased 
toward  that  litigant.  On  the  other  hand,  a  judge  who  makes  no  effort  to  prevent  a  self-repre- 
sented  litigant  from  making  errors  that  jeopardize  the  litigant's  defense  or  claim  may  deny  that 
litigant  "meaningful"  access  to  the  courts. 

To  a  certain  extent,  courts  can  protect  pro  se  litigants  against  the  consequences  of  proce- 
dural and  technical  errors.  For  example,  one  court  held  that  a  sentencing  court's  failure  to 
advise  a  pro  se  defendant  of  his  right  to  appeal  was  error  per  se,  and  warranted  remand.  United 
States  V.  Sanchez.  88  F.3d  1243, 1250-1251  (D.C.  Cir.  1996).  However,  if  a  sentencing  court 
fails  to  advise  a  pro  se  defendant  of  his  right  to  appeal  and  the  defendant  knew  of  his  right,  the 
defendant  is  not  entiUed  to  relief.  Peguro  v.  United  States,  119  S.Ct.  961  (1999),  United  States 
V.  Allgood,  48  F.Supp.2d554  (E.D.  Va.  1999). 

Although  courts  do  not  have  a  duty  to  inform  a  pro  se  litigant  of  the  need  to  respond  to  a 
motion  for  summary  judgment,  litigants  are  entitied  to  at  least  be  warned  that  when  con- 
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fronted  with  a  motion  for  summary  judgment  they  must  obtain  counter-affidavits  or  other 
evidentiary  material  to  avoid  the  entry  of  judgment  against  jhen^osehoro  u  Garrison.  52fi 
E2d  309  (4*  Cir.  1975).  However,  this  does  not  apply  to  pro  se  imnates  filing  habeas  corpus 
actions  under  28  U.S.C.  §  2254.  Tesack  v.  Trent,  22  ESupp.2d 540,  542  (S.D.W.  Va.  1998). 

A  1997  advisory  opinion  issued  by  the  Indiana  Conmiission  on  Judicial  Qualifications 
provides  judges  with  guidance  on  ways  to  handle  pro  se  litigants.  Indiana  Advisory  Opinion  U 
97 ( 1997).  The  commission  warns  that  judges  sometimes  take  an  urmecessarily  strict  approach 
in  order  to  maintain  their  neutrality  and  impartiality,  when  pro  se  litigant's  pleadings  or  pre- 
sentations are  deficient  in  some  minor  way.  The  opinion  provides  two  examples  to  illustrate 
its  point.  • 

In  one  example,  when  a  pro  se  litigant  seeking  a  name  change  pays  the  required  fees, 
submits  proof  of  publication,  and  establishes  the  basis  for  the  request,  but  inadvertently  or  for 
lack  of  experience  does  not  state  an  element  that  the  judge  requires,  such  as  that  the  name 
change  is  not  sought  for  a  ft-audulent  purpose,  the  judge  should  make  that  simple  inquiry 
during  the  litigant's  presentation  to  the  court  rather  than  simply  deny  the  petition  on  that  basis 
alone.  Neither  the  interests  of  the  court  nor  the  litigant  are  served  by  rejecting  the  petition  on 
the  basis  of  this  type  of  deficiency. 

Similarly,  for  example,  a  married  couple  seeking  a  divorce,  each  acting  pro  se,  with  no 
contest  or  issues  in  dispute,  might  unknowingly  omit  from  their  pleadings  their  county  of 
residence.  A  judge  should  ask  the  parties  to  establish  this  element  in  their  petition,  and  proceed 
appropriately,  rather  than  deny  the  petition,  and  excuse  the  parties  from  the  courtroom  on  the 
basis  of  their  omission.  The  opinion  stresses  that  a  judge  does  not  have  an  obligation  to  cater 
to  a  disrespectful  or  unprepared  pro  se  litigant,  or  to  make  any  effort  on  behalf  of  any  citizen 
that  might  put  another  at  a  disadvantage. 

This  opinion  aside,  there  have  been  no  additional  recent  ethics  advisory  opinions  advis- 
ing judges  how  to  handle  pro  se  litigants. 

Obstructionist  Behavior 

Courts  are  not  obligated  to  allow  defendants  to  proceed  pro  se  when,  in  doing  so,  they 
abuse  the  dignity  of  the  courtroom.  The  Supreme  Court  of  Kansas  held  that  a  defendant's 
Sixth  Amendment  right  of  self-representation  was  not  violated  by  the  trial  court's  termination 
of  that  representation  in  response  to  the  defendant's  "obstructionist"  behavior.  State  v.  Plunkett, 
261  Kan.  1024,  1029  (Kan.  1997).  The  defendant  maintained  a  surly,  disrespectful  attitude 
throughout  the  proceeding.  He  became  belligerent,  used  profanity,  refused  to  stand  when  ad- 
dressing the  court,  and  refused  to  answer  the  judge's  questions.  Id.  at  1029.  The  court  held  him 
in  contempt  and  terminated  his  self-representation,  finding  that  his  conduct  was  "obstruction- 
ist." 

A  defendant  also  engages  in  "obstructionist"  behavior  when  the  defendant  refuses  court- 
appointed  counsel  and  then  voluntarily  absents  himself  from  the  trial.  The  Supreme  Court  of 
Minnesota  held  that  a  defendant's  constitutional  rights  were  not  violated  by  conducting  the 
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defendant's  trial  without  the  defendant  present  and  by  re-appointing  court  counsel  who  did  not 
present  a  defense.  State  v.  Worthy,  583  N.W.2d270,  275  (Minn.  1997). 

Behavior  that  is  disruptive  but  does  not  rise  to  the  level  of  being  abusive,  disrespectful, 
obscene,  or  likely  to  obstruct  the  progress  of  the  trial  is  not  "obstructionist."  In  one  case,  a 
defendant  laughed  continually  during  a  witness's  testimony,  nodded  when  a  witness  asked 
him  a  question  while  the  witness  was  testifying,  and  repeated  words  that  were  spoken  by  a 
wimess  that  were  apparently  not  understood  by  counsel  or  the  court  reporter.  Tatum  v.  United 
States,  703  A2d  1218, 1224  (D.C.  1997).  In  this  case,  the  defendant  was  entitled  to  be  present 
during  the  proceedings,  because  although  his  actions  were  distracting,  they  were  not  intended 
to  impede  or  disrupt  the  proceedings  and  did  not  rise  to  the  level  of  "obstructionist." 

ra.  ASSISTANCE  FROM  COURT  STAFF 

Pro  se  litigants  often  make  the  most  demands  on  court  staff.  These  demands  can  range 
from  requesting  the  proper  form  to  file  in  court  to  asking  court  clerks  their  opinion  of  a  litigant's 
case.  Court  staff  must  respond  carefully  to  ensure  they  do  not  engage  in  the  unauthorized 
practice  of  law.^To  help  guide  court  staff,  the  Florida  Supreme  Court  issued  a  new  court  rule 
that  defines  what  court  staff  at  family  court  self-help  centers  may  do  to  assist  pro  se  litigants. 
Florida  Family  Law  Rule  12.750  (1998).  According  to  this  rule,  self-help  personnel  may: 

^  encourage  self-represented  litigants  to  obtain  legal  advice; 

^  provide  information  about  available  pro  bono  legal  services,  low  cost  legal  services, 

legal  aid  programs,  and  lawyer  referral  services; 
4  provide  information  about  available  approved  forms,  without  providing  advice  or 

reconmiendation  as  to  any  specific  course  of  action; 

♦  provide  approved  forms  and  approved  instructions  on  how  to  complete  the  forms; 
4  engage  in  limited  oral  conmiunications  to  assist  a  person  in  the  completion  of  blanks 

on  approved  forms; 

♦  record  information  provided  by  a  self-represented  litigant  on  approved  forms; 

♦  provide,  either  orally  or  in  writing,  definitions  of  legal  terminology  from  widely  ac- 
cepted legal  dictionaries  or  other  dictionaries  without  advising  whether  or  not  a  par- 
ticular definition  is  appHcable  to  the  self-represented  litigant's  situation; 

♦  provide,  either  orally  or  in  writing,  citations  of  statutes  and  rules,  without  advising 
whether  or  not  a  particular  statute  or  rule  is  applicable  to  the  self-represented  litigant's 
situation; 

♦  provide  docketed  case  information; 

♦  provide  general  information  about  court  process,  practice,  and  procedure; 

♦  provide  information  about  mediation,  required  parenting  courses,  and  courses  for 
children  of  divorcing  parents; 

♦  provide,  either  orally  or  in  writing,  information  from  local  rules  or  administrative 
order, 

^  provide  general  information  about  local  court  operations; 

♦  provide  information  about  community  services;  and 
^  facilitate  the  setting  of  hearings. 
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Self-help  personnel  may  not: 


♦  provide  legal  advice  or  recommend  a  specific  course  of  action  for  a  self-represented 
litigant; 

^  provide  interpretation  of  legal  terminology,  statutes,  rules,  orders,  cases,  or  the  con- 
stitution; 

♦  provide  information  that  must  be  kept  confidential  by  statute,  rule,  or  case  law; 
^  deny  a  litigant's  access  to  the  court; 

^  encourage  or  discourage  litigation; 

^  record  infonnation  on  forms  for  a  self-represented  litigant,  except  as  otherwise  pro- 
vided by  this  rule; 

^  engage  in  oral  communications  other  than  those  reasonably  necessary  to  elicit  factual 
information  to  complete  the  blanks  on  forms  except  as  otherwise  provided  by  this 
rule; 

^  perform  legal  research  for  litigants; 
^  represent  litigants  in  court;  and 

^  lead  litigants  to  believe  that  court  staff  are  representing  them  as  lawyers  in  any  capac- 
ity or  induce  the  public  to  rely  upon  them  for  legal  advice. 

By  enacting  this  rule  the  court  hopes  to  clarify  the  boundaries  court  staff  must  observe 
when  assisting  pro  se  litigants.  (See  Greacen  article  in  Tab  8  for  full  text  of  Florida  rule.) 

Conclusion 

As  evidenced  by  the  new  Colorado  and  Rorida  rules,  courts  are  increasingly  adopting 
new  guidelines  to  make  the  courts  more  accessible  and  "user-friendly."  The  developing  case 
law  is  also  reshaping  how  courts  deal  with  pro  se  litigation  and  is  changing  court  rules  anc 
procedures  as  new  issues  arise.  Much  of  the  new  case  law  deals  with  inmates'  right  of  access 
to  the  courts  and  criminal  defendants'  right  to  proceed  pro  se.  Nevertheless,  new  case  law  i« 
gradually  developing  in  other  areas  as  well.  As  pro  se  litigation  becomes  more  and  more 
widespread,  courts  can  anticipate  more  guidance  from  new  case  law,  court  rules  and  advisor) 
opinions. 
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STATE  ACTION  PLAN  FOR  MASSACHUSETTS 


Introduction 


Massachusetts  sent  representatives  to  the  National  Conference  on  Pro  Se  Litigation 
("the  National  Conference")  which  occurred  in  Arizona  from  November  17-20,  1999.  Those 
representatives,  the  "State  Team"  committed  to  submit  a  State  Action  Plan  as  a  follow-up  to 
the  conference. 

The  State  Action  Plan 

The  State  Team  initiated  the  planning  process  by  identifying  those  programs  which 
appeared  to  address  most  effectively  the  challenges  faced  by  unrepresented  litigants  and  those 
involved  in  the  judicial  system.  Many  of  the  programs,  ideas,  and  projects  to  which  the  State 
Team  was  exposed  at  the  National  Conference  were  inspiring  and  appeared  effective.  The 
State  Team  came  away  from  the  National  Conference  with  enthusiasm  and  confidence  that 
some  of  these  initiatives  would  improve  dramatically  unrepresented  litigants'  access  to  justice. 

The  State  Team  focused  on  the  Massachusetts  experience.  The  State  Team  included 
representatives  of  die  three  trial  court  departments  most  affected  by  the  increasing  numbers  of 
unrepresented  litigants.  The  State  Team  also  included  a  representative  of  the  private  bar. 

Moreover,  the  State  Team  had  the  benefit  of  two  recent  reports  examining  in  detail  the 
challenge  presented  by  unrepresented  parties.  The  Probate  and  Family  Court  Pro  Se 
Committee  had  just  completed  its  report,  Pro  Se  Litigants:  The  Challenge  of  the  Future, 
which  was  released  in  early  December.  Also,  the  Boston  Bar  Association  Task  Force  on 
Unrepresented  Litigants  published  its  report  in  August,  1998.  The  State  Team  was  therefore 
confident  that  a  reasonable  basis  existed  for  moving  to  the  implementation  stage. 

The  State  Team  then  determined  to  prioritize  and  focus  the  list  of  initiatives  according 
to  the  following  criteria: 

1.  Maximum  impact  in  light  of  Massachusetts  experience; 

2.  Realistic  assessment  of  the  likelihood  of  the  program  being  implemented; 
and 

3.  Building  on  the  recommendations  and  findings  of  the  Probate  and  Family 
Court  Report  and  the  Boston  Bar  Association  Report. 

The  State  Team  concluded  that  two  underlymg  needs  should  be  addressed.  First,  the 
State  Action  Plan  should  recognize  there  exists  within  the  private  bar  and  the  judicial  system 
itself  some  significant  resistance  to  fundamental  changes  in  the  existing  approach  to  working 
with  unrepresented  litigants.  Second,  some  concrete  steps  have  been  taken  and  more  can  be 
taken  to  improve  access  to  justice  for  unrepresented  litigants  and  simultaneously  ease  the 
challenges  the  courts  face  as  a  result  of  increasing  gro  se  litigation. 


taken  to  improve  access  to  justice  for  unrepresented  litigants  and  simultaneously  ease  the 
challenges  the  courts  face  as  a  result  of  increasing  pro  se  litigation. 

With  these  factors  in  mind,  the  State  Team  concluded  that  four  projects  should 
comprise  the  State  Action  Plan.  Two  of  the  proposed  initiatives  address  the  need  to 
acknowledge  and  work  with  those  who  may  be  reluctant  to  instimte  changes  in  the  way  pro  se 
litigants  are  received  and  treated  within  the  judicial  system.  Two  of  the  initiatives  are  specific 
projects  geared  toward  providing  education  and  assistance  to  litigants  without  lawyers.  The 
four  initiatives  are  as  follows: 

A.  Statewide  Conference  on  Unrepresented  Litigants 

The  State  Team  concluded  that  the  National  Conference  offered  an  opportunity  to  think 
about  unrepresented  litigants  in  a  completely  new  light.  Speakers  focussed  on  the  changes 
occurring  throughout  our  society,  our  economy  and  our  government.  Placed  in  this  context, 
the  need  to  re-think  the  way  we  dispense  justice  is  indisputable.  Our  judicial  system  cannot, 
and  will  not  remain  the  only  static  element  in  our  world.  Once  one  visualizes  how  the  justice 
system  of  the  future  can  be  designed,  one  must  acknowledge  the  need  to  provide  access  for 
those  without  lawyers. 

The  National  Conference  also  demonstrated  that  practical  steps  are  being  taken  across 
the  country  through  cooperative  efforts  among  bar  associations,  judges,  and  court  personnel  to 
assist  litigants  to  represent  themselves  responsibly,  and  to  allow  the  courts  to  handle  their  cases 
effectively. 

The  State  Team  believes  that  a  Statewide  Conference  modeled  on  the  National 
Conference  will  build  a  consensus  that  change  is  necessary,  and  that  there  exists  ideas  and 
approaches  which  will  allow  such  change  to  occur  in  a  responsible  way  taking  into 
consideration  all  those  affected.  Stated  simply,  the  National  Conference  clearly  convinced  the 
State  Team  of  the  need  for  a  new  approach  and  the  practicality  of  specific  steps  which,  when 
seen  and  described,  speak  for  themselves.  A  Statewide  Conference  should  do  the  same  for  a 
broad  cross-section  of  the  Massachusetts  legal  community. 

B.  Training  for  Staff.  Clerks  and  Judges 

Three  members  of  the  State  Team  work  within  the  state  judicial  system.  Our  State 
Team  Leader  is  First  Justice  of  the  Suffolk  County  Division  of  the  Probate  and  Family  Court, 
as  well  as  the  Chair  of  the  Pro  Se  Committee  of  the  Probate  and  Family  Court  Department. 
Sandra  Caggiano  is  First  Assistant  Clerk-Magistrate  of  the  East  Boston  Division  of  the  District 
Court  Department,  and  Harvey  J.  Chopp  is  Court  Administrator  for  the  Housing  Court 
Department.  Thus,  the  State  Team  included  three  individuals,  each  with  a  different  function, 
and  each  from  a  different  Trial  Court  Department  dramatically  affected  by  unrepresented 
litigants. 

The  State  Team  unanimously  felt  that  training  for  persoimel  within  the  Trial  Court  was 
an  opportunity  to  substantially  improve  the  effectiveness  in  relating  to  unrepresented  parties. 
Also,  such  training  could  develop  guidelines  as  to  what  information  constitutes  legal  advice  and 


cannot  be  given  and  what  information  is  appropriate  for  staff  to  provide.  It  would  answer 
questions  and  resolve  doubts  which  prevent  personnel  at  all  levels  of  the  Trial  Court  from 
responding  in  a  consistent,  clear  way  to  the  typical  challenges  presented  by  unrepresented 
litigants. 

The  training  would  consist  of  presentations  by  experts  and  opportunities  to  share 
thoughts  and  ideas.  The  diversity  training  program  for  court  personnel  is  one  example  of  how 
such  a  program  can  improve  service  to  the  public.  The  round  table  discussions  by  judges  of 
the  Probate  and  Family  Court  sponsored  by  the  Flaschner  Judicial  Institute  Haskell  Freedman 
Retreat  are  another  model. 

C.  Self-Help  Center 

Efforts  are  underway  to  use  information  booths  to  make  our  courts  more  accessible, 
and  to  ease  the  burden  on  the  clerks'  offices.  In  the  West  Roxbury  District  Court,  an 
information  booth  staffed  by  elder  volunteers  provides  scheduling  information,  directions,  and 
helpful  literature  to  those  arriving  at  the  court.  It  is  estimated  that  over  80%  of  those  who 
would  otherwise  require  assistance  in  the  clerk's  office  are  satisfied  with  simple  answers  from 
the  information  booth.  The  Suffolk  County  Probate  and  Family  Court  is  developing  a  video 
about  the  activities  of  the  Court  which  can  be  viewed  by  unrepresented  litigants  as  an 
introduction  to  Court  process.  Other,  similar  initiatives  demonstrate  the  wisdom  of  providing 
a  designated  location  within  the  court  where  unrepresented  litigants  can  obtain  information  and 
logistical  assistance  to  navigate  the  court  and  the  judicial  system.  The  unrepresented  citizens 
and  the  court  personnel  botiti  find  their  tasks  easier  and  more  pleasant. 

The  self-help  centers  in  Maricorpa  County  and  in  New  Britain,  Connecticut  provide 
evidence  that  the  concept  of  an  information  booth  can  be  expanded  and  made  more  effective. 
The  State  Team  recommends  such  a  self-help  center  be  developed  at  the  Edward  W.  Brooke 
Courthouse  on  New  Chardon  Street  in  Boston  and  include  an  information  booth  for  the  Probate 
and  Family  Court  and  the  Housing  Court,  the  courts  where  £ro  se  litigants  are  most  common. 

D.  Pro  Se  Facilitators 

As  a  practical  matter,  each  court  must  spend  significant  time  assisting  unrepresented 
parties.  In  most  courts  this  duty  is  shared  generally.  Some  personnel  enjoy  it  more  than 
others;  some  are  better  at  it  than  others.  For  all,  the  attention  required  by  a  pro  se  litigator  can 
be  simply  added  on  to  other  duties  which  must  be  done.  For  these  and  many  other  reasons,  the 
assistance  required  by  pro  se  litigants  can  at  times  be  a  burden  on  the  staff  and  the  litigants 
don't  always  receive  optimal  assistance  and  accurate,  consistent  information. 

The  State  Team  recommends  that  ^  se  facilitators  be  designated  in  each  local  court. 
These  facilitators  should  receive  specialized  training,  and  their  job  descriptions  should 
anticipate  substantial  time  committed  to  this  role.  In  some  cases,  such  as  the  Boston  Housing 
Court,  such  facilitators  already  exist.  The  use  of  facilitators  was  included  as  a 
recommendation  in  the  report  of  the  Pro  Se  Committee  of  the  Probate  and  Family  Court.  In 
other  cases,  an  informal  (de  facto)  facilitator  has  filled  the  role.  In  busy  courts  where  many 
unrepresented  parties  appear,  this  may  be  a  fiill-time  assignment.  In  other  courts,  the 


facilitator  may  be  able  to  manage  other  duties  as  well.  Overall,  the  proposal  should  not 
require  substantial  additional  personnel,  as  the  facilitator  will  handle  matters  which  would 
otherwise  be  handled  by  another.  However,  the  expertise  and  the  conscious  commitment  to 
serving  unrepresented  litigants  will  be  enhanced. 


Attached  are  specific  responses  to  the  request  for  a  State  Action  plan,  in  the  format 
provided  at  the  National  Conference.  The  format  provided  appeared  to  call  for  one  specific 
initiative.  As  the  State  Team  has  concluded  that  the  above  four  initiatives  should  comprise  our 
State  Action  Plan,  a  separate  attachment  has  been  prepared  for  each  initiative.  With  this 
covering  memorandum,  the  attached  four  specific  responses  make  up  the  State  Action  Plan. 


The  National  Conference  was  a  balance  between  visualizing  a  new  paradigm  for  our 
judicial  system,  and  seeing  the  practical,  existing  projects  already  in  use  across  the  country. 
The  State  Team  came  away  with  a  realization  that  change  is  inevitable,  and  the  confidence  that 
change  can  be  accomplished  by  specific  projects. 

This  State  Action  Plan  does  not  include  many  other  practical,  exciting  steps  which  can 
be  taken  to  improve  our  judicial  system  of  the  future.  Of  necessity,  the  plan  focuses  on  but  a 
few  initiatives.  The  State  Team  is  committed  to  press  these  initiatives,  knowing  that  they  are 
just  a  beginning. 


Format 


Conclusion 


Respectfully  submitted 


Massachusetts  State  Team 


Team  Members 


Edward  Notis-McConarty 
Hemenway  &  Barnes 
Chair,  Boston  Bar  Association  Committee 
On  Pro  Se  Litigants 


Harvey  J.  Chopp 
Court  Administrator 
Housing  Court  Department 


Sandra  A.  Caggiano 
First  Assistant  Clerk-Magistrate 
East  Boston  Division  of  the 
District  Court  Department 


February  29,  2000 
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STATEWIDE  CONFERENCE  ON 
UNREPRESETED  LITIGANTS 

GENERAL  REMARKS 
Edward  P.  Rvan  1r. 

MARCH  15.  2001 

Introduction; 

I  am  pleased  to  be  part  of  this  conference  on  unrepresented  litigants.  I  am 
gratefiil  to  Chief  Justice  Dortch-Okara  and  to  the  committee  that  has  worked 
diligently  to  provide  members  of  the  bench  and  the  bar  this  opportunity  to  come 
together  to  discuss  the  challenge  of  unrepresented  litigants.  This  is  a  significant 
opportunity  for  all  of  those  concerned  with  the  administration  of  lustice  to  reflect 
on  the  needs  of  the  community  we  serve.  Our  discussion  of  these  issues  in  this 
forum  will  serve  to  identify  where  and  when  citizens,  seeking  relief  in  our  courts, 
eschew  professional  representation.  More  importantly,  we  can  begin  to  examine 
why  they  do  so. 

To  that  end,  recent  Probate  Court  statistics  for  fiscal  year  2000  are 
enlightening  with  respect  to  the  numbers  of  pro  se  litigants  and  the  types  of  matters 
in  which  litigants  have  chosen  to  represent  themselves.  Approximately  one  third  of 
the  2 1 ,645  dh^orce  filings  were  filed  pro  se.  Of  the  1 2,922  contempt  actions 
filed,  6, 1 43  or  47%  were  filed  pro  se;  of  the  9,864  modifications  filed  5, 1 73  or 
52%  were  filed  pro  se.  Almost  92%  of  abuse  preventions  petitions  filed  in  fiscal 
2000  were  filed  pro  se.  These  statistics  coupled  with  the  statistics  maintained  by 
other  courts,  serve  as  a  reminder  that  any  discussion  of  the  pro  se  issue  must  include 
a  focused  review  of  reliable  data.  To  that  end  our  courts  must  continue  to  track  pro 


se  filings  in  the  various  courts.  Greatly  exaggerated  assertions  of  huge  and  ever 

increasing  numbers  of  pro  se  litigants,  in  an  undifferentiated  manner,  provide  little 

to  our  discourse,  will  distort  the  reality  of  the  phenomenon  and  cause  any  proposed 

remedy  to  miss  the  mark. 

Chief  Justice  Margaret  Marshall  has  stated  that  "[i]n  our  increasingly 

complex  society,  we  all  need  the  help  of  a  lawyer  to  manage  many  aspects  of  our 

lives:  caring  for  an  elder  relath^e,  resolving  an  insurance  or  health  care  issue, 

mortgaging  a  home  to  pay  for  a  child's  education,  making  sure  that  a  family 

member  enters  the  United  States  legally,  understanding  social  security."  The 

common  goal,  she  has  said,  "is  to  make  justice  available  to  every  individual  in  our 

Commonwealth,  regardless  of  his  or  her  ability  to  pay."  She  recognizes  that  our 

system  does  not  require  that  every  person  be  represented  by  a  lawyer,  that  people 

have  a  right  to  come  to  court  without  lawyers,  but  that  the  "assistance  of  a  lawyer  is 

the  best  way  to  ensure  that  justice  and  fairness  is  obtained." 

The  Promise  of  the  Massachusetts  Constitution; 

Article  XI  of  the  Constitution  of  the  Commonwealth  of  Massachusetts 
provides 

"Every  subject  of  the  Commonwealth  ought  to  find  a  certain  remedy,  by 
having  recourse  to  the  laws,  for  all  injuries  or  wrongs  which  he  may  receh^e  in  his 
person,  property  or  character.  He  ought  to  obtain  right  and  justice  freely,  and 
without  being  obliged  to  purchase  it;  completely,  and  without  any  denial;  promptly, 
and  without  delay;  conformably  to  the  laws." 

This  constitutional  provision  sets  forth  the  goal  to  be  achieved  by  our  justice 

system  and  by  the  courts.  Each  citizen  is  entitled  to  the  expeditious  resolution  of 

legal  conflict  in  person,  property  or  chararter.  The  presence  in  our  courts  of 


individuals  liandling  tiieir  own  matters  witliout  tlie  assistance  of  counsel,  although 
they  are  entitled  to  do  so,  present  challenges  and  in  some  cases,  obstacles  to  the 
provision  of  what  our  constitution  requires  of  our  courts. 

judges  are  frustrated  in  their  efforts  to  balance  the  need  for  neutrality  with  a 
conscientious  desire  to  explain  and,  in  some  cases  advise  the  unrepresented  party. 
The  rules  are  bent  or  abandoned  in  an  effort  to  move  the  unrepresented  party 
through  a  proceeding.  Most  would  agree  that,  in  some  cases,  the  unrepresented 
party  obtains  advantages  that  could  not  be  obtained  with  the  assistance  of  counsel. 
Their  cases  may  be  called  first,  time  limits  for  notice  are  not  observed  and  faulty 
pleadings  are  ignored.  The  unrepresented  often  have  numerous  advisors  within  the 
courthouse  who  provide  a  sympathetic  ear  not  available  to  represented  litigants. 

Lawyers  are  fhistrated  with  the  manipulation  of  the  rules  by  some 
unrepresented  parties,  failure  of  trial  judges  to  hold  unrepresented  parties 
accountable  in  accordance  with  rules  of  procedure  and  substance  and  with  a  myriad 
of  other  complications  that  stem  from  having  to  deal  with  an  unrepresented  party. 
Lawyers  are  accountable  and  must  adhere  to  procedural  and  substantive  rules  even 
though  many  of  these  rules  assume  voluntary  compliance  by  an  opposing  party. 
When  lawyers  representing  parties  to  a  matter  are  prevented  from  enforcing  the 
rules  against  an  unrepresented  litigant,  the  court  sends  the  wrong  message. 

Represented  litigants,  seeing  certain  short-term  advantages  gained  by 
unrepresented  parties,  question  the  continued  need  for  representation.  When  the 
represented  party  hears  the  judge  advising  the  unrepresented  party  or  perceives  that 


the  unrepresented  party  is  being  allowed  to  bend  or  breaic  rules  tiiat  lie  or  she  must 
adhere  to,  confidence  in  their  own  lawyer  as  well  as  the  system  itself  is  undermined. 
The  Right  of  Self-Representation; 

Our  citizens  have  the  right  to  seek  justice  on  their  own.  See  Art.  XII 
(Massachusetts  constitution  provides  that  an  accused  may  represent  himself  in  a 
criminal  case);  Commonwealth  v.  ]ohnson,  424  Mass.  338  (199 7) (defendant  has 
a  constitutional  right  to  represent  himself). 

In  Faretta  v.  California,  422  U.S.  806  (1974)  the  United  States  Supreme 
Court  discussed  the  historical  underpinnings  of  self-representation  in  the  context  of  a 
criminal  case  in  which  the  defendant  sought  to  represent  himself.  The  trial  court 
had  determined  that  the  defendant  had  no  constitutional  right  to  represent  himself 
and  forced  counsel  upon  him.  The  United  States  Supreme  Court,  in  a  six  to  three 
decision,  reversed,  holding  that  an  accused  in  a  criminal  case  had  the  right  to  self- 
representation. 

This  decision  however,  is  often  cited  for  the  principle  that  the  right  of  self- 
representation,  even  in  a  criminal  case, "  is  not  a  license  to  abuse  the  dignity  of  the 
courtroom.  Neither  is  it  a  license  not  to  comply  with  relevant  rules  of  procedural 
and  substantive  law."  Farretta  v.  Califronia,  422  U.S.  at  834  n.  46.  The 
Supreme  judicial  Court  adopted  the  Farretta  rule  and  re-affirmed  it  in  a  series  of 
cases  over  the  past  several  years.  See  International  Fidelity  Insurance  Company  v. 
Richard  E.  Wilson,  Sr.,  387  Mass.  841  (1983) (a  pro  se  litigant  is  bound  by  the 
same  rules  of  procedure  as  litigants  with  counsel);  Komatowski  v.  Family  Mutual 
Savings,  388  Mass.  1011  (1 983) (pro  se  litigant  bound  by  same  rules  of  procedure 


as  litigants  witii  counsel);  Mmoe  v.  Commonweatli,  393  Mass.  61 7(1 985) (even 
tiiougii  sensitive  to  difficulties  of  being  pro  se  and  motivated  by  desire  to  tailor 
procedures  to  necessities  of  situation,  judge  committed  reversal  error,  to  disregard 
procedural  rules  in  favor  of  pro  se  litigant);  Maza  v.  Commonwealth,  423  Mass. 
1006  (1996)  (pro  se  is  held  to  same  standard  as  litigant  with  counsel);  Brossard  v. 
West  Roxbury  Division  of  the  Distrirt  Court  Department,  41 7  Mass.  1 83  (1 994); 
Solimine  v.  Davidan,  422  Mass.  1002  (1996)  (unfocused  pro  se  petition  raided  no 
issue  -  pro  se  held  to  same  standards  as  person  with  counsel);  Commonwealth  v. 
Johnson,  424  Mass.  338  (1997) (judge  properly  denied  trial  continuance  to 
defendant  who  had  dismissed  two  lawyers,  signed  a  waiver  of  counsel  and  elected  to 
proceed  pro  se,  and  then  on  the  morning  of  trial,  at  the  trial  judge's  urging,  sought 
a  continuance  to  obtain  counsel);  Brown  v.  Commonwealth,  424  Mass.  1019 
( 1 997)  (no  relief  to  pro  se  defendant  whose  conviction  for  first  degree  murder  was 
previously  affirmed  and  now  seeks  "liberal"  review  of  filing  because  he  is  acting  pro 
se);  Davis  v.  Tabachnick,  425  Mass.  1010  (1997) (pro  se  petition  for  relief 
pursuant  to  M.  G.  L.  c.  21 1,  §  3  denied  for  failure  to  comply  with  rules  -  pro  se 
held  to  same  standard  as  litigants  who  are  represented  by  counsel);  Semedo  v. 
Commonwealth,  429  Mass.  1006  (criminal  defendant  failure  to  "follow  the  proper 
route"  not  excused  because  he  was  proceeding  pro  se);  Hicks  v.  Commissioner  of 
Correction,  425  Mass.  1014  (2000)  (pro  se  held  to  same  standards  as  represented 
litigant);  Bumham  v.  Clerk  of  the  Peabody  Dh/ision  of  the  District  Court,  Mass. 
(2000) (failure  to  properly  prosecute  an  appeal  not  excused  by  pro  se  status). 
Since  appellate  courts  require  pro  ses  to  adhere  strialy  to  their  rules,  the  trial  court 


must  not  be  reticent  to  do  so,  even  if  it  means  tiiat  case  flow  management  may  be 
impeded. 

Proposais  for  Reform; 

Adtierence  to  rules  unfamiliar  to  them  is  a  problem  for  the  pro  se  litigant. 
One  of  the  questions  presented  at  this  conference  is  whether  the  rules  should  be 
modified  to  accommodate  the  untrained  pro  se  litigant.  Should  the  forms  utilized 
by  our  courts  be  changed  to  permit  unrepresented  parties  to  "fill  them  out"  without 
possessing  any  degree  of  specialized  knowledge?  Should  the  court  provide  counsel 
and  advice  to  unrepresented  parties  in  filing  these  forms  or  in  otherwise  navigating 
the  court  system?  Are  there  to  be  two  sets  of  forms,  two  sets  of  procedures  and 
different  substanth^e  law  rules  for  unrepresented  litigants?  if  the  litigant  claims  to 
have  been  improperly  advised  by  such  court  personnel  what  is  their  remedy  and 
how  do  they  pursue  that?  Do  these  potential  changes  provide  access  and  justice  for 
the  unrepresented  litigant  or  is  it  an  illusion  of  justice?  Are  we  to  be  expected  to 
provide  the  pro  se  litigant  an  education  on  the  substanth^e  law  so  that  they  can 
stand,  presumptively,  on  the  same  footing  as  a  represented  litigant?  Are  the  rules  of 
evidence  to  be  modified  or  eliminated  in  cases  involving  pro  se  litigants? 

Where  do  we  draw  the  line?  There  is  a  simplified  procedure  for  battered 
women  seeking  a  restraining  order.  These  cases  are  called  first,  rules  of  evidence  do 
not  apply  and  the  court  may  restrict  examination  and  cross  examination  of 
witnesses.  Should  we  admit  to  probate  and  allow  a  will,  drawn  by  a  pro  se  testator, 
even  though  it  bears  the  signature  of  only  one  witness? 


Are  there  some  proceedings  that  by  their  nature  are  conducive  to  a 
simplified  process?  ''Simplified"  procedures  have  been  established  for  small  claims 
matters  -  has  the  quality  or  administration  of  justice  in  these  cases  been  enhanced? 

A  committee  of  the  Probate  and  Family  Court  worked  long  and  hard  on  the 
pro  se  issue.  They  issued  a  report  with  multiple  recommendations.  Many  of  the 
recommendations  are  controversial  and  potentially  raise  more  issues  than  they  solve. 
This  speaks  to  the  fact  that  there  is  no  single  solution  to  the  issues  presented  by 
unrepresented  litigants  and  those  who  seek  to  perform  tasks  for  which  they  have 
neither  training,  nor  experience. 

The  Massachusetts  Bar  Association  is  committed  to  working  with  the  courts 
to  find  better  ways  to  serve  the  legal  needs  of  the  public.  A  task  force  is  presently 
at  work  developing  a  program  designed  to  match  unrepresented  parties  with 
lawyers.  For  those  litigants  who  are  able  to  afford  to  pay,  the  fee  will  be 
determined  between  the  referred  litigant  and  the  lawyer.  We  are  encouraging  the 
lawyers  that  we  recruit  for  this  program  to  review  the  financial  ability  of  the  litigant 
so  referred,  and  to  be  willing  to  tailor  the  fee  arrangements  accordingly.  It  may  be 
a  full  fee,  a  reduced  fee,  a  flat  fee  plus  costs  or  pro  bono.  It  may  be  billed  up  front, 
hourly,  in  accordance  with  the  service  performed  or  on  a  deferred  basis.  It  is 
important  for  the  members  of  the  bar  to  remember  that  these  litigants  are  people 
who  originally  felt  that  they  did  not  need,  or  could  not  afford  a  lawyer  on  their 
budgets. 

We  ask  that  the  court,  once  the  programs  are  established,  to  help  us  educate 
the  unrepresented  in  the  importance  of,  and  the  need  for  the  advice  of  an  attorney  - 


that  the  matters  that  bring  them  to  the  courthouse  involve  important  rights  and 
obligations  that  may  be  lost  or  obscured  without  competent  advice  on  a  continuing 
basis.  We  hope  to  develop  suitable  educational  materials  to  be  provided  to 
unrepresented  parties  by  the  court  and  will  request  that  the  litigant  be  urged  to 
contact  the  program  to  be  matched  with  an  attorney  that  has  indicated  willingness 
to  accept  referrals  and  make  arrangements  with  the  litigant  on  mutually  agreeable 
terms. 

The  success  of  this  effort  depends  on  the  mutual  cooperation  of  the  bench 
and  the  bar.  The  bench  must  be  willing  to  suffer  some  delay  and  inconvenience  in 
case  flow  management  and  must  be  a  willing  participant  In  the  process  of  educating 
the  sometimes  unwilling  or  difficult  unrepresented  litigant  on  the  importance  and 
the  need  for  counsel.  The  bar  must  be  willing  to  approach  the  issue  of  fees  in 
innovative  ways,  perhaps  tailoring  indh^idual  fees  with  indhndual  cases,  as  opposed  to 
strict  adherence  to  time/billing  methods.  The  bar  must  also  continue,  in  those  cases 
that  so  require,  its  long-standing  commitment  to  the  representation  of  the  poor. 

I  look  forward  to  listening  to  the  comments  of  those  in  attendance  at  this 
conference.  Hopefully,  the  ideas  and  proposals  that  result  from  this  conference  will 
provide  the  foundation  for  improvements  in  our  justice  system. 

Edward  P.  Ryan  Jr. 

President  of  the  Massachusetts  Bar  Association 


THE  PRO  SE  REPORT* 
COMMENTS  OF 

EDWARD  P.  RYAN  1R. 
MAY  11.2000 


General  Remarks; 

Machiavelli  once  said  that  "there  is  nothing  more  difficult  to  take  in  hand, 
more  perilous  to  conduct,  or  more  uncertain  in  its  success  than  to  take  the  lead  in 
the  introduction  of  a  new  order  of  things."  Having  served,  led  and  chaired  many 
organizations  and  committees  over  the  past  twenty  years  I  recognize  the  effort  that 
it  takes  for  volunteers  to  study  controversial  issues,  detailing  those  issues  in  writing 
and  then  proposing  new  solutions.  It  is  not  an  easy  task.  I  acknowledge  the  hard 
work  of  the  pro  se  committee  and  thank  them  for  providing  the  vehicle  for  dialogue 
and  discussion  of  issues  that  desperately  need  to  be  addressed. 

The  phenomenon  of  unrepresented  litigants  is  but  one  manifestation  of  a 
paradigm  shift  altering  the  landscape  of  the  practice  and  the  profession  of  law. 
There  are  many  others.  Multidisciplinary  practice,  ADR,  renewed  efforts  to  define 
the  practice  of  law  and  regulate  unauthorized  practice,  are  additional  examples. 
Further  evidence  that  fundamental  change  is  in  the  offing  is  found  in  the  many 
paradoxes  that  confound  us.  Never  before  have  there  been  as  many  lawyers  as  at 
present.  Yet  the  numbers  of  people  who  find  themselves  unable  to  obtain  the 
services  of  a  lawyer  grow  at  an  even  larger  rate.  The  substantive  law  has  grown 
dramatically  more  complex  over  the  past  four  decades;  legal  specialists  of  all  types 
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geometrically.  The  American  courts  and  the  American  legal  system  have  been,  and 
still  are,  models  for  emerging  nations  around  the  worid.  Nevertheless  those  in 
control  of  the  American  system  of  justice  relentlessly  pursue  a  course  of  action 
designed  to  dismande  the  core  concepts  of  our  justice  system. 

The  profession  of  law  is  changing  and  evolving  in  ways  that  challenge  its 
foundation.  If  the  framers  of  the  constitution  could  have  envisioned  the  complexity 
of  life  today,  would  they  still  have  valued  the  jury  system  as  democracy  and 
representative  government  in  action?  If  the  founding  leaders  of  the  Massachusetts 
Bar  Association,  men  like  OFiver  Wendell  Holmes  and  Louis  Brandeis,  had 
envisioned  the  pro  se  phenomenon  would  they  have  fought  so  hard  to  establish 
minimum  educational  and  ethical  standards  for  those  would  call  themselves  lawyers 
and  engage  in  the  practice  of  law?  If  we  are  to  make  our  courts  a  place  where 
untrained  litigants  handle  their  own  matters,  are  we  misleading  large  numbers  of 
young  people  by  encouraging  them  to  attend  law  schools  at  great  expense  and 
requiring  that  they  demonstrate  a  high  degree  of  learning  and  skill  by  passing  a 
rigorous  two  day  examination?  Are  we  being  hypocritical  by  requiring  a  license  and 
subscription  to  a  set  of  ethical  rules? 

The  ready  availability  of  information  to  those  with  access  to  the  Internet  has 
permitted  citizens  to  acquire  some  knowledge  about  a  vast  array  of  subjects.  Legal 
information  is  available  on  virtually  all  subjects.  Bookstores  abound  with  self-help 
manuals  and  the  Internet  is  an  ever-present  source  of  information  once  even  difficult 
for  lawyers  to  obtain.  The  mere  availability  of  this  information,  however,  is  not  a 
substitute  for  the  advice  of  those  trained  and  more  importantly  experienced  in  the 


law.  One  may  be  able  to  read  all  there  is  to  read  about  virtually  any  medical 
procedure.  However,  most  would  not  promote  self-treatment.  Individuals,  no 
matter  how  well  informed,  are  not  permitted  to  prescribe  and  obtain  their  own 
narcotic  drugs.  They  cannot  build  or  wire  new  homes  on  their  own  without 
compliance  with  applicable  codes  and  inspections  by  qualified  professionals.  We 
regulate  barbers,  hairdressers  and  those  who  manicure  our  toes  and  nails.  Why  must 
the  dispensation  of  justice  be  any  different?  We  would  do  well  to  be  mindful  of 
Lincoln's  famous  admonition,  that  ''he  who  represents  himself  has  a  fool  for  a 
client." 

Access  to  justice  was  once  thought  to  require  the  assistance  of  lawyers 
representing  people  with  legal  needs.  Today,  it  apparently  means  something  else. 
To  some  it  means  that  our  courts  must  relax  standards  and  become  forums  for  the 
trained  and  the  untrained.  It  is  true  that  citizens  have  the  right  to  represent 
themselves.  Must  the  justice  system  undergo  fundamental  alteration  to 
accommodate  that  right?  Does  this  accommodation,  if  we  are  to  make  it,  provide 
access  to  justice  or  is  it  simply  an  illusion?  Is  the  quality  of  justice  and  the  quality 
of  the  result  to  be  sacrificed?  The  trappings  of  our  system,  the  beautiful 
courtrooms,  the  elevated  bench  and  judges  that  are  distinguished  by  the  robes  that 
they  wear,  are  designed  to  promote  respect  and  adherence  to  the  rule  of  law  and 
promote  obedience  to  the  enforcement  role  played  by  our  courts.  Are  we  to 
embark  on  a  road  that  inevitably  leads  to  a  lessening  of  the  safeguards  that  our 
justice  system  has  provided  for  over  two  hundred  years? 


We  talk  about  access  to  justice,  yet  we  regularly  pass  rules  and  set  up  barriers 
to  our  courts.  Parent  education  may  be  a  good  thing,  but  must  it  be  a  bar  to 
moving  a  case  through  the  system?  Must  lawyers  try  to  convince  clients  to  seek 
some  altemath^e  to  resolution  of  their  matter  in  court?  Is  it  really  necessary  to  limit 
court  appearances  for  temporary  orders  to  one  appearance  only?  Is  the  need  for 
support  an  emergency  or  not?  Is  it  necessary  to  schedule  all  parties  for  arrival  at  the 
court  at  the  same  time?  Must  the  legislature  continue  to  expand  the  duties  of  the 
court  without  supplying  the  fiinds  and  personnel  to  do  the  job?  Should  the  court  be 
open  at  times  more  convenient  to  working  people?  Are  night  and  Saturday  sessions 
out  of  the  question?  If  the  court  is  to  become  "user-friendly"  mustn't  we 
implement  reforms  designed  to  accommodate  the  schedules  of  all  citizens  as  well  as 
their  degree  of  experience  and  training?  Should  justice  be  dispensed  at  the  malls  as 
well  as  in  public  buildings? 

The  pro  se  challenge  must  be  met,  but  it  will  not  be  met  by  proposals  that 
encourage  the  phenomenon.  There  is  no  question  that  the  recommendations  of  the 
committee  will,  in  many  respects,  make  it  easier  for  unrepresented  litigants  to 
initiate  and  handle  their  own  cases.  The  forms  will  be  easier  to  fill  out,  provide 
more  room  and  be  accompanied  by  instructions  and  explanations  that  may  answer 
some  of  the  more  common  questions.  However  many  of  these  recommendations 
raise  more  issues  than  they  solve.  In  the  long  run  the  unrepresented  litigant  Is  not 
well  served  by  these  recommendations.  The  ends  of  justice  are  not  met.  People  are 
provided  with  a  fast  food  approach  to  resolution  of  life's  most  important  matters. 
Fast  food,  although  tasting  good  as  it  goes  down,  and  satisfying  immediate  hunger. 


serves  the  body  poorly  and  over  time  actually  causes  injury.  This  is  not  how  we 
should  approach  the  future  of  our  courts. 

THE  RECOMMENDATIONS; 

A.     The  Magistrates: 

Additional  court  personnel,  if  utilized  to  move  cases  through  the  system, 
resolve  discovery  disputes  and  handle  uncontested  matters,  would  be  a  welcome 
addition  to  the  Probate  Court.  Grants  of  authority  to  determine  and  appoint 
guardians  and  make  ADR  or  court  clinic  referrals  should  be  circumscribed  by 
standards  and  subject  to  appeal,  de  novo  to  the  court. 

The  magistrate  or  trial  assignment  department  schedules  the  conference  not 
sooner  than  forty-five  days  after  the  filing  of  the  complaint  in  a  divorce  action.  No 
motions  may  be  filed  before  the  conference.  The  date  for  the  magistrate's 
conference  is  to  be  stated  in  the  summons.  There  is  no  guarantee  that  the 
conference  will  be  scheduled  on  the  forty-fifth  day  or  even  sbcty  days  after  the 
complaint  is  filed.  How  does  a  party  obtain  a  support  order,  or  any  other  necessary 
order  in  a  non-emergency  situation?  Is  the  need  for  support  an  emergency?  Is 
denied  access  to  children  an  emergency?  Is  non-threatening,  but  intrusive 
behaviors,  easily  regulated  by  temporary  orders,  an  emergency?  The  proposed  rule 
provides  ''[i]n  the  event  of  an  earlier  emergency  hearing  and  if  all  parties  appear 
and  agree,  the  magistrate's  conference  may  be  conducted  that  day  at  the  discretion 
of  the  judge  or  the  magistrate."  Suppose  one  party,  the  one  causing  the  problems 
does  not  agree?  Effecth/ely  he  or  she  blocks  further  proceedings  in  the  absence  of 
an  emergency.  This  proposal  severely  restricts  access  to  the  court  and  needs  to  be 


jettisoned.  It  prevents  a  party  from  obtaining  temporary  orders  early  in  tlie 
proceedings,  eliminates  the  ability  of  counsel  or  the  litigants  to  select  convenient 
court  dates  and  will  promote  needless  delay  and  confusion  as  counsel  experience 
court  conflicts  with  no  ability  to  foresee  or  control  them. 

The  right  of  appeal  from  a  magistrate's  determination,  depending  on  the 
nature  of  the  action  taken,  should  in  most  instances  be  de  novo.  Unfortunately,  in 
addition  to  narrowly  cabining  the  appeal  process,  the  committee  has  established  a 
procedure  similar  to  the  Superior  Court  Rule  9A  for  the  presentation  of  the  appeal. 
The  specific  format  of  the  appeal  pleading  is  set  forth  in  the  rule.  No  oral 
presentation  is  contemplated  and  decisions  are  rendered  on  the  papers.  These 
requirements,  imposed  upon  litigants  for  appealing  a  magistrate's  decision,  are 
clearly  designed  to  discourage  appeals.  The  rule  imposes  a  cumbersome  pleading 
requirement  and  mandates  a  standard  of  review  (abuse  of  discretion)  that  pro  se 
litigants  would  likely  find  impossible  to  deal  with.  The  decision  on  appeal,  reviewed 
by  this  standard,  is  unlikely  to  alter  the  ruling.  This  appeal  procedure  flies  in  the 
face  of  the  committee's  professed  desire  to  make  the  court  more  amenable  to  use 
by  the  unrepresented.  Even  litigants  represented  by  attorneys  would  rightiiilly 
question  why  their  ability  to  appear  before  a  judge  is  so  severely  restricted.  The 
committee  recommends  that  a  magistrate  need  only  have  been  a  member  of  the  bar 
for  five  years  and  be  knowledgeable  of  the  substantive,  procedural  and  evidentiary 
matters  within  the  Court's  jurisdiction.  One  wonders  whether  a  person  with  such 
littie  experience  should  be  invested  with  such  significant  power  and  authority. 


As  drafted  the  proposed  rule  seems  to  contemplate  that  the  Magistrates  may 
be  located  at  places  other  than  the  courthouse.  Numerous  Issues,  not  the  least  of 
which  is  security,  are  raised  by  the  prospect  conferences  at  places  other  than  the 
courthouse. 

The  committee  states  "[m]agistrates  would  ensure  that  all  cases  would 
proceed  at  a  more  expeditious  pace  than  the  court  is  able  to  provide."  This 
statement  is  not  supportable  gwen  the  recommendations  of  the  report.  At  present 
litigants  are  allowed  to  select  and  mark  up  motions  for  temporary  orders  at  dates 
convenient  to  their  needs  and  schedules.  Lawyers  often  agree  on  dates  for  motions 
recognizing  the  need  to  be  in  other  places  at  other  times.  People  in  need  of  quick 
action  on  non-emergency  matters  are  usually  in  court  sooner  than  forty-five  days 
after  the  filing  of  their  complaint.  Other  than  rules  relating  to  the  day  of  the  week 
motions  may  be  heard,  there  are  no  gate  keeping  rules  limiting,  delaying  or 
preventing  access  to  a  judge.  Cases  will  be  delayed  for  periods  of  time  greater  than 
those  now  encountered,  and  for  reasons  that  do  not  cause  delay  now.  If 
implemented  as  proposed,  delay,  expense,  frustration  and  confusion  will  be  the 
order  of  the  day.  Moreover,  to  say  that  this  complex  scheme  is  designed  to  assist 
pro  se  litigants  is  disingenuous  at  best. 

B.      Simplified  Domestic  Relations  Process: 

The  Probate  and  Family  Court's  Pro  Se  committee  has  recommended,  inter 
alia,  the  creation  of  a  simplified  process  in  which  any  domestic  relations  matter 
(divorce,  paternity  and  modifications)  could  be  tried  as  though  it  were  a  small 
claims  case.  Parties  are  fi'ee  to  elect  this  procedure  at  the  time  of  the  new 


"magistrates  conference"  or  at  any  time  thereafter  by  filing  tlie  written  election. 
Tlie  judge  must  determine  if  the  process  is  appropriate  for  the  circumstances  of  the 
case.  The  procedure  provides  for  no  discovery  except  as  permitted  under  rules 
401,  409  and  by  court  order  and  the  rules  of  evidence  are  suspended. 
"Participation  by  an  attorney  can  be  limited  and  consideration  can  be  gwen  to 
allowing  non-attorneys  to  assist  the  parties  in  the  presentation  of  the  case  when  the 
court  deems  such  assistance  would  facilitate  the  presentation  or  defense  in  a 
particular  case." 

Once  the  election  is  made  the  parties  are  relieved  of  the  requirement  of 
attending  a  pre-trial  conference  and  their  case  is  assigned  immediately  for  trial. 

The  benefits  are  obvious.  Lawyers  are  eliminated  immediately.  The  rules  of 
evidence  are  suspended.  Non-lawyers  are  permitted  to  advocate  on  behalf  of  the 
litigant  without  ethical  restraint,  licensure  or  subject  matter  competence  and  the 
case  is  advanced  ahead  of  those  who  have  foolishly  failed  to  elect  the  simplified 
process. 

A  few  questions  remain.  First,  by  what  criteria  is  the  judge  to  determine 
whether  the  election  is  appropriate?  Is  it  the  desire  of  the  parties,  the  type  of  case, 
the  kind  of  issues  in  dispute  or  all  of  the  above?  In  cases  where  neither  party  is 
represented  will  the  court  inquire  into  the  relative  intelligence  or  strength  of  each 
party?  Will  the  non-lawyer  advocate,  who  is  gwen  consideration  for  participation  at 
the  trial  of  an  SDRP  case,  be  allowed  to  argue  for  the  election?  The  rule  implies 
that  the  decision  will  be  fact  driven  in  each  case.  How  will  the  parties  present  the 
important  facts  by  which  the  judge  will  make  her  decision?  Will  there  be  a  hearing 


and  what  will  the  rules  for  the  hearing  involve?  Will  the  court  hear  evidence  of  the 
facts  and  circumstances  of  the  case  to  determine  if  the  simplified  process  is 
appropriate  for  the  facts  and  circumstances  of  the  case?  Will  the  usual  rules  of 
evidence  apply  at  this  stage?  Is  this  decision  on  election  subject  to  review  and  if  so, 
by  what  standard  and  to  what  court?  Once  the  election  is  allowed  do  decisions 
made  in  these  simplified  trials  have  to  be  in  writing?  Are  the  parties  to  be  required 
to  file  the  usual  financial  statement  or  will  some  other  form  be  required?  Will 
attorneys  be  allowed  to  unbundle  services  to  clients  in  these  matters  without 
compliance  with  the  proposed  rules  for  unbundling  in  other  matters?  In  divorce 
actions  will  there  be  a  suspension  of  the  mandate  of  G.  L.  208,  §34?  If  not,  will 
there  be  a  requirement  for  the  judge  to  set  out  findings  of  facts  and  rulings  of  law  in 
each  simplified  case?  What  will  be  the  appellate  rights  of  the  litigants  in  the 
simplified  process?  Will  the  usual  rules  of  appellate  practice  give  way  to  a  new  form 
of  appellate  practice?  Who  will  hear  the  appeal?  Will  non-lawyer  advocates  be 
allowed  to  file  the  appeals  or  otherwise  advocate  for  the  litigant?  If  your  case  was 
originally  handled  under  the  simplified  process  will  subsequent  actions  for 
modification  and  contempt  be  required  to  follow  the  same  process? 
C.  Unbundling: 

The  committee's  "controlled  unbundling"  recommendations  are  confused 

and  contradictory.  In  its  preface  to  the  proposed  rule  changes  the  committee 

report  states  as  follows: 

''[T]he  reality  is  that  funding  cuts  in  legal  service  programs  and  the 
cost  of  legal  representation  for  people  not  eligible  for  legal  services  programs 
put  the  cost  of  an  attorney  beyond  the  reach  of  many.  One  method  of 


making  legal  representation  more  available  is  the  concept  of  ^^controlled 
unbundling^^  of  legal  representation.  The  concept  behind  controlled 
unbundling  is  that  the  attorney  and  the  client  would  agree  ...  that  the 
attorney  will  handle  certain  aspects  of  a  case,  such  as  drafting  documents  and 
negotiation,  but  will  not  handle  other  aspects,  such  as  appearing  in  court  in 
certain  matters.  This  offers  a  reasonable  way  to  keep  attorney's  fees 
affordable  and  at  the  same  time  enable  litigants  to  avail  themselves  of  an 
attorney  at  crucial  junctures  during  the  course  of  the  case. ...  If  an  attorney 
and  a  litigant  decide  that  an  attorney  will  provide  intermittent  legal  assistance 
it  must  be  done  in  accordance  with  the  following  proposed  procedure. 
Generally,  the  recommended  procedure,  according  to  the  above  quoted 

rationale  appears  to  be  premised  on  the  idea  that  those  who  would  seek  the  services 

of  an  attorney  on  an  intermittent  basis  would  be  those  who  could  not  afford  the  cost 

of  complete  representation.  Intermittent  legal  assistance  would  cost  less  and  thus 

provide  the  litigant  with  needed  legal  advice  at  less  cost  The  proposed  rule  does 

not  promote  these  ends. 

The  proposed  rule  requires  the  attorney  to  file  an  appearance  in  the  case, 
requires  the  attorney's  actual  appearance  at  all  significant  court  dates,  requires 
actual  appearances  at  such  other  events  as  the  court  orders  and  maintains  the 
current  system  for  withdrawal.  The  attorney  would  be  required  to  certify  the 
financial  statement  and  serve  it  upon  the  opposing  party,  receive  all  court  notices, 
be  required  to  notify  the  client  of  court  orders  and  hearing  dates  parties.  Gh^en  the 
ethical  obligations  incidental  to  the  required  services  envisioned  by  this  rule,  it  is 
hard  to  differentiate  between  the  role  of  the  attorney  as  exists  at  present  and  the 
role  of  the  attorney  in  the  "unbundled  state."  Moreover,  it  is  difficult  to  determine 
how  these  changes  translate  to  affordable  legal  services. 

Are  the  proposed  rules  to  be  taken  to  mean  that  no  unbundled  legal  services 
are  to  be  permitted  prior  to  the  filing  of  an  action?  Is  an  attorney  to  be  permitted 


to  render  advice  in  an  unbundled  manner  to  a  person  attempting  to  mediate  tlieir 
divorce  prior  to  filing  a  complaint?  Is  an  attorney  to  be  required  to  file  an 
appearance  in  a  case  that  was  mediated  to  an  agreement?  Must  the  attorney  who 
helped  settle  a  case  by  rendering  "intermittent  legal  assistance,"  file  an  appearance 
now  that  the  matter  is  uncontested? 

Parties  will  be  required  to  file  an  election  ''at  the  time  of  the  scheduled 
hearing"  to  go  forward  with  or  without  their  attorneys.  Is  this  election  to  be  filed 
on  the  day  of  the  hearing  or  before?  As  written,  the  proposal  seems  to  contemplate 
the  day  of  the  hearing.  If  this  is  the  case  the  opposing  party  is  left  to  guess  as  to 
whether  there  will  be  a  lawyer  or  not.  This  information  may  clearly  impact  the 
decision  of  the  opposing  party  to  have  an  attorney  or  not.  Wouldn't  it  be  nice  to 
know  that  in  advance  of  the  hearing? 

The  second  proposed  rule  change  is  one  that  would  "require  the  party  to 
adhere  to  the  election."  If  the  party  is  not  to  know  what  the  other  side  intends  to 
do  until  the  day  of  the  hearing,  is  this  necessary?  By  implication  this  rule  suggests 
that  the  election  is  to  be  made  in  advance  of  the  hearing  even  though  the  rule 
requiring  the  election  implies  otherwise.  Assuming  advance  notice  is  required,  what 
is  the  time  frame  and  manner  of  notice  of  election?  In  order  to  avoid  additional 
filing  and  notice  requirements  one  would  assume  the  election  would  accompany  the 
pleading  or  hearing  notice  involved.  Is  the  opposing  party  to  be  required  to  reply 
with  notice  of  their  election  and  if  so  in  what  manner  and  time  frame?  Once  an 
election  is  made  parties  are  prohibited  from  changing  their  minds!  How  does  this 
advance  the  cause  of  justice  if  a  litigants  determine  that  they  want  the  attorney  to 


appear?  How  can  the  court  constitutionally  prohibit  a  party  from  proceeding  with 
an  attorney  if  they  have  chosen  to  do  so?  Conversely,  are  they  to  deny  the  litigant 
access  to  the  court  because  subsequent  to  their  election  to  proceed  with  an  attorney 
they  chose  not  to  do  so?  Finally,  with  all  of  these  new  notice  requirements  and 
mandatory  compliance  features,  how  do  the  rules  make  matters  more  sensible, 
economical  or  fairer  to  the  pro  se  litigant? 

The  proposed  rule  requires  the  attorney  of  record  to  appear  at  the 
magistrate's  conference  (an  additional  mandatory  court  date  contemplated  by  the 
rules),  the  status  conference,  pre-trial  conference  and  at  the  trial.  The  pro  se 
litigant  and  the  attorney  would  be  prohibited  from  agreeing  that  the  attorney  would 
not  appear  at  these  court  events.  If  the  goal  is  to  unbundle  legal  services  this  rule  is 
self-defeating.  The  attorney  who  agrees  to  provide  limited  legal  services  is  actually 
committed  to  all  significant  court  appearances  and  the  trial  of  the  case.  The  only 
legal  services  apparently  unbundled  are  out  of  court  matters  and  motions. 

The  most  significant  document  to  be  prepared  by  or  on  behalf  of  any 
domestic  relations  litigant,  the  financial  statement,  must  still  be  certified  by  the 
attorney.  How  does  the  attorney  do  that  without  being  completely  involved  in  the 
case?  No  attorney  could  possibly  sign  the  certification  on  a  financial  statement 
prepared  solely  by  the  client  without  inquiry.  Even  that  is  uncertain  since  the  court 
may  order  an  attorney  to  appear  for  hearings  on  any  other  matter.  Who  pays  for 
the  ''ordered  additional  appearance  not  contemplated  by  the  parties?"  These  rules 
provide  no  incentive  for  change  in  the  traditional  fee  agreements.  For  example  how 


do  the  attorney  and  client  determine  tlie  fee  wlien  court  appearances  are  unlcnown 
and  are  subject  to  court  order? 

Tlie  committee  indicates  its  belief  that  the  proposal  "strikes  an  acceptable 
balance  between  the  need  to  make  legal  representation  more  affordable  and  the 
need  to  have  an  understandable  and  predictable  legal  process."  With  all  due  respect 
to  the  committee  it  is  hard  to  see  how  either  goal  is  achieved.  The  truth  is  that  the 
"controlled  unbundling  proposal"  does  not  promote  affordable  legal  services.  The 
only  predictable  aspect  to  the  proposal  is  the  promotion  of  confusion  and  more 
court  appearances.  If,  as  the  committee  has  stated,  "[t]he  single  biggest  factor  in 
each  case  involving  pro  se  litigants  is  the  time  required  by  the  court  to  define  the 
problem/'  this  series  of  recommendations  is  not  the  answer. 

D.      Rules  and  Legislation: 

The  proposed  changes  for  Rule  1 1  conform  to  the  committee's  concept  of 
"controlled  unbundling."  As  noted  above  the  requirement  for  certification  of  the 
financial  statement  is  maintained  without  any  stated  rationale.  This  is  perhaps  the 
most  self-defeating  of  a  series  of  self-defeating  proposals. 

If  parent  education  will  continue  to  be  mandated,  the  proposal  for  eariy 
enrollment  is  important.  However,  the  sanction  for  non-attendance  should  not  be 
one  that  prevents  the  case  from  moving  forward.  First,  it  defeats  one  of  the  overall 
committee  goals  and  delays  rather  than  expedites  the  resolution  of  the  case. 
Secondly,  the  reluctant  attendee  is  more  likely  happy  to  delay  the  case.  Mandatory 
monetary  sanctions  should  be  imposed  against  those  who  fail  to  attend,  rather  than 
punishing  the  non-offending  litigant  with  delay  and  denial  of  access  to  the  court. 


In  the  section  devoted  to  rules  changes  the  committee  notes,  "even  though 
the  client  is  proceeding  pro  se,  the  administration  of  justice  will  be  better  served" 
because  the  client  is  utilizing  properly  drafted  pleadings  or  motions.  Armed  with 
the  best  of  cookbooks,  most  of  us  are  not  capable  of  preparing  or  presenting 
gourmet  meals.  Are  we  promoting  form  over  substance?  If  the  pro  se  chooses  not 
to  use  an  attorney  to  prepare  the  pleadings  there  is,  at  least  according  to  the  logic  of 
the  committee,  some  chance  that  the  pleadings  may  not  be  drafted  properly. 
Under  the  proposed  change  to  Rule  77  of  the  Rules  of  Domestic  Relations 
Procedure,  the  registrar  would  be  empowered  to  reject  such  a  pleading.  How  this 
improves  either  access  to  or  the  administration  to  justice  is  not  readily  apparent. 
The  report  did  mention  courts  struggling  with  improperly  drafted  pro  se  pleadings 
and  motions;  however,  this  proposed  rule  change  restricts  access  to  the  courts  and 
ought  to  be  rethought. 

Taxing  all  litigants  for  access  to  our  courts  to  benefit  those  who  chose  to 
represent  themselves  is  not  equitable.  If  filing  fees  are  to  be  assessed  for  the  filing  of 
complaints  for  contempt  and  modifications,  those  fees,  if  designated  specifically  for 
use  by  the  Probate  and  Family  Court  should  be  allocated  throughout  the  system 
rather  than  being  utilized  to  promote  additional  pro  se  activity.  Perhaps  such  funds 
would  be  better  utilized  in  payment  of  the  ever-increasing  GAL  costs.  In  a  system 
that  authorizes  magistrates  to  make  essentially  non  reviewable  appointments  of  a 
GAL  or  other  fee  generating  appointments,  provision  for  payment  would  make 
sense  and  further  the  interests  of  the  committee  by  making  the  whole  process 
"affordable." 


E.      Education  and  Information: 

Do-it-yourself  instruction  for  tlie  untrained  is  available  now.  Court  specific 
instruction  such  as  that  suggested  by  the  committee  is  not  Information  of  the  type 
described  in  the  report  and  delivered  in  the  manner  suggested  would  assist  those 
who  chose  to  represent  themselves  and  would  perhaps  enable  them  to  avoid  many 
of  the  more  common  missteps  that  occur.  However,  at  every  step  of  this 
informational  process  parties  should  be  reminded  that  most  legal  matters  are  serious, 
impact  not  only  their  own  lives,  but  the  lives  of  others  and  may  establish  rights  and 
responsibilities  well  into  an  unforeseen  future.  The  committee  recognized  that  part 
of  the  educational  process  must  include  a  reminder  that  each  case  is  unique  and  that 
the  general  information  provided  is  not  a  substitute  for  qualified  legal  advice  after 
the  consideration  of  the  specific  facts  of  a  case.  While  important,  the  ''reminder" 
does  not  go  far  enough.  It  is  somewhat  reminiscent  of  the  warnings  originally 
placed  on  cigarette  packages,  that  smoking  might  be  hazardous  to  your  health.  Any 
court  sponsored  or  initiated  educational  process  must  include  extensh^e  and 
complete  information  regarding  the  important  function  and  role  that  an  attorney 
serves.  Specific  examples  of  unfortunate  results  could  be  included.  The  dangers 
inherent  in  self-representation  must  be  clearly  and  unequivocally  articulated. 
Litigants  must  be  told  that  even  lawyers,  unfamiliar  with  particular  areas  of  law  seek 
the  help  of  other  knowledgeable  attorneys  more  familiar  with  the  area  of  law 
involved.  Finally  we  should  tell  the  potential  pro  se,  that  even  lawyers  who  are 
familiar  with  the  particular  specialty,  often  refer  matters  within  the  system  to 
lawyers  more  familiar  with  a  particular  court  or  its  personnel.  If  we  do  this  we  will 


surely  be  giving  them  tlie  land  of  information  acquired  by  practicing  attorneys 
through  training,  and  more  importantly,  experience.  We  should  all  be  mindful  of  the 
adage  that  a  little  knowledge  is  dangerous. 

Lawyer  for  the  day  programs  need  to  be  examined  and  re-examined.  Their 
utility  in  the  ''unbundled"  legal  environment  is  suspect.  The  existence  of  the 
envisioned  information  delh^ery  systems  and  the  pro  se  facilitator  would  seem  to 
make  the  limited  role  of  the  lawyer  for  the  day  redundant  and  likely  to  produce 
conflicting  information  strategies. 

Conclusion: 

The  comments  included  herein  are  offered  construah^ely  after  examination 
of  the  report  by  a  number  of  indh^iduals.  However,  responsibility  for  the 
commentary  is  mine  and  mine  alone.  This  report  is  not  intended  to  represent  the 
official  views  anyone  other  than  myself.  There  are  those  who  subscribe  to  these 
views.  There  are  those  who  will  accept  part  and  reject  part  Others  may  disregard 
the  comments  entirely.  Nevertheless  I  offer  them  for  what  they  are  worth.  I 
believe  in  our  legal  system.  I  believe  in  the  value  and  necessity  of  lawyers.  This  is 
not  a  pocketbook  issue.  It  is  simple  truth.  Lawyers  representing  clients  in  litigated 
matters  have  been  responsible  for  securing  rights  that  no  government  agency  could 
guarantee.  From  the  right  to  equal  treatment  for  persons  of  color  or  gender,  the 
right  to  vote,  go  to  school,  sit  at  a  lunch  counter,  visit  with  a  child,  drive  a  safer 
automobile,  wear  clothes  that  will  not  burst  into  flames  and  provide  our  children 
with  safe  toys,  to  the  tobacco  cases,  asbestos  cases  and  simple  negligence  cases  it  is 
the  work  of  lawyers  representing  people  in  courts  that  have  secured  our  most 


fundamental  and  often  taken  for  granted  rights.  Our  family  courts  have  mariced  as 
much  new  territory  as  any  other  court  where  lawyers  advocate  for  the  rights  of  their 
clients.  One  need  only  examine  the  precedents  of  the  past  three  years  to  find 
ample  proof  of  this  point. 

These  rights  and  guarantees  could  not  have  been  secured  for  all  behind  the 
closed  doors  of  an  ADR  session.  Untrained  persons,  emotionally  tied  to  their 
dispute,  would  not  likely  have  secured  these  rights.  It  is  through  the  efforts  of 
lawyers,  arguing  cases  to  often  courageous  judges  that  our  rights  and  liberties  are 
secured. 

The  challenge  for  me  as  President-Elect  of  the  Massachusetts  Bar  Association, 
and  in  September  as  President,  will  be  to  help  lawyers  prepare  themselves  for  the 
practice  of  law  in  the  future,  while  preserving  the  core  values  of  the  profession  and 
the  American  Justice  system.  The  lawyers  of  the  Commonwealth  are  talented, 
compassionate  and  more  than  willing  to  meet  the  challenges  of  the  future.  What 
they  need  is  direction.  I  do  not  believe  that  our  role  is  to  train  the  average  citizens 
to  handle  their  own  legal  matters.  I  do  not  believe  that  our  role  is  to  allow  persons 
with  some  training  to  represent  or  advise  others  on  legal  matters.  If  our  courts  are 
now  flooded  with  those  who  believe  that  lawyer  is  unavailable  to  them,  we,  the 
members  of  the  bar  and  the  bench,  must  alter  that  reality.  I  will  be  calling  upon  all 
bar  leaders  and  all  lawyers  to  develop  a  referral  system  that  will  match  litigants  with 
lawyers  for  fees  that  are  acceptable  to  both.  And  for  those  without  funds  we  shall 
endeavor  to  expand  our  efforts  so  that  the  poorest  souls  receive  the  richest 
representation. 

Respectfully  submitted 
Edward  P.  Ryan  ]r. 
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MBA  ETHICS  OFINTON  NO.  9S-1 


g^yppiflryr  An  attorney  my  pixivide  Gmited  bacieground  advice  and  counselmg  to 
jpro  se  litigaocs.  However,  providing  more  cxiesave  services^  such  as  drafting 
(^ghostwridngT)  litigation  doounentSi  especially  pleadings,  would  iisually  be 
miilrfl'^w'g  to  the  court  and  other  parties^  and  therefore  would  be  prohibited. 

Facts:  A  lawyer  inquues  about  *^lxIbundling"  or ''discre^ 
particularly  by  using  an  agFeement  under  which  the  client  contracts  for  specific 
legal  services  tfa^u  the  lav^yer  win  peifonn       the  cUenc  represents  herself 
In  the  litigation. 

Discussion:  The  Comminee  believes  that  ]iniited*^cope  arrangements  between 
aitomey  and  client  may  oflSn'  real  benefits  to  the  poor  and  disadvantage^  but  it  has 
concerns  about  substantial  and  undisclosed  involvement  by  attorneys  in  cases 
where  the  client  is  acting  pro  se.  Under  Rule  1 .2(c)  of  the  Rules  of  Professional 
Conduct,  "A  lawyer  may  limit  the  objectivies  of  the  rq)resentation  if  ±e  client 
cooseots  after  consultadon."^  While  mazxy  of  the  services  that  the  lawyer  proposes 
to  provide  involve  only  background  advice  and  counsdmg,  which  seem 
appropriate,  other  services  may  involve  the  drafting  of  litigation  documents  or 
significant  ongoing  participation  in  the  conduct  of  litigation.  These  latter  sendees 
are  problematic.  There  is  a  growing  body  of  authority  that  raises  serious 
objections  when  attorneys  "ghostwrite**  documents,  especially  pleadings.  Because 
pro  se  pleadings  have  been  held  to  "less  stringent  standards'*  (see,  e.g.,  Haines  v. 
Kmrrur,  404  U.S.  520, 520  (1971}X  attorney  ghostwriting  has  been  viewed  as, 
consciously  or  not,  an  atten^t  to  gain  an  unfiir  advantage,  a  possible  violation  of 
obligations  under  Rule  3  J,'  Candor  Toward  The  Tribunal,  and  Rule  4.1,^ 
Trutfafidness  in  Statements  to  Others.  (See  also  Fed.  R.  Civ.  Proa  11.  ^ 


'  Tlie  Commests  U>  L2  daril^  tiiat  "[41  llK  ot(jecti»ts  or  sc^ 
United  bx  agtcencne  vith  tbe  dieiu  or  by  the  tex^ 

tottiecIienL  For  example,  a  retainer  su^  be  ftr  a  spedficaOy  defined  pnzpose; ...  [5]  An  agreement 
cottceniing  tbe  scape  of  rcpxoexnatian  must  accQid  wiUi  llK  Rules  of  Professional  Conduct  and  other  law. 
..."  See,  &r  escaxaple,  Comment  (5]  toRule  lJt,staiiiigto'^cIkotnnianotbeaskedtoagr» 
r^resentanon  so  limiied  in  scope  at  to  violate  Role  1.1  pa«yw  AmH  pwwiif*.  rtvm,^i^%         ntartmi] . . 
*»  . 

•  • 

'  Ibite  3  J(a):  ^ . .  Sluai  not  Imoirin^.  (1)  make  a  1^  stalea^ 

fell  to  a  material  ftet  to  a  ttgrnnal  -wImhi  dwdflsiim  «  Tteassarj  tr%  avrwH  a«^qt  tig  «  errnrinal  or 

fiaudnleat  act  by  the  dieat . . .  .* 

^  Role  4.1  Tnit!ifti1ti«»«  in  Statements  To  Qthejg  Tn  #he  ewirw  rif  Typ^nrtng  f  rf  jriTt  a  taWjrT  ™t 

kDmrin^  (a)makea£UsestatefflemafxnatBxial£Ktor]awtDathiidpeis^ 
dient.  xmlea  disclosure  is  pnJrihilBd  by  Bale  L6." 

^  FwdKCNJ?.  11:  pleadincs  "idian  be  sgoed  by  at  least  ea«  aaoiaey  of  leoocd ....  or,  if  the  paitjr  ia  aoc 
ifcpmeumlby an anoraey, shattbodgnedby ihcparty . . . .  Bypic9atingfiDtIiecoazt...apieadiiig... 


Slfflilar  concerns  were  e?q)ressed  by  the  AB  A's  Connmttee  on  Ethics  and 
Professiooal  Responsibility  in  ABA  Informal  Op.  1414  (1978).  Jt  advised  that  a 
lawyer  who  gave  a  litigant  "active  and  rather  extensive  assistance*'  in  preparing 
documents  submitted  to  the  court,  which  was  undisclosed  until  he  "sat  in  on"  the 
trial  ostensibly  conducted  pro  se,  was  'Involved  in  the  litigant's  misrepresentation 

contraiy  to  DR  1-102(A)(4)  (See  Rule  3.3.  and  4.1  siqnv.)  Federal  cases 

conung  to  that  conclusion  in  the  context  of  pleacSngs  are  Ettis  v.  Maine,  448  F2d 
1325,  1328  (1st  Cir.  1971)  (relying  on  Rule  1 1,  If  a  brief  is  prq)ared  in  any 
substantial  part  by  a  member  of  the  bar,  it  must  be  signed  by  him.");  Johnson  v. 
Board  of  County  CommissionsrSt  County  of  Fremont,  868  F.Supp  1226,  1232 
(D.Colo.  1994)  (same);  Laremont-Lopez  v.  Southeastern  Tidewater  Opportunity 
Center,  968  F.Supp  1075,  1078  (EJ5.  Va.  1997)  (ghostwritten  plcadmgs  have  "the 
perverse  dSect  of  skewing  the  playing  iidd  rather  than  leveling  if*). 

By  indirectly  misleading  the  court  and  other  parties,  the  attorney  mi^  also 
be  viokdng  Rule  8.4  (misconduct  to  (a)  "violate  or  attempt  to  violate  the  Rules  of 
Professional  Conduct,  koowingly  assist  or  mduce  another  to  do  so,  or  do  so 
through  the  acts  of  another,**  and/or  (d)  "engage  in  conduct  that  is  prejudldal  to 
the  administration  of  justice'*).  In  a  somewhat  analogous  atuation,  thisCommittee 
in  Opinion  82-8  discussed  the  predecessor  to  Rule  8.4(a)  (DR  1-102(AX2))  and 
conchxded  that  a  lawyer  should  not  permit  his  dient  to  send  a  setdement  proposal 
representing  the  lawyer's  work  directly  to  the  adverse  party,  thereby  dicumventing 
the  obligation  not  to  commumcatc  with  a  party  represented  by  counsd  (now  Rule 
4J2).  Similarly,  ggnificant,  ongoing  behind-the-scenes  r^reseotation  tuns  a  risk  of 
drcumvcnting  the  whole  panoply  of  ethical  constraints  that  would  be  binding  upon 
the  attorney  if  she  woe  visible.  More  generally,  ABA  Op.  1414,  supra,  stated,  and 
we  concur,  that  "the  determination  of  the  propriety  of  such  a  lawyer's  actions  win 
depend  upon  the  particular  &cts  involved'and  the  extent  of  a  lawyer's  participation 
on  behalf  of  a  litigant  who  appears  to  the  Court  and  other  counsel  as  biang  without 
professional  representarion." 


This  adviee  is  that  of  a  conunlttee  -without  oIHcxal  governmental  status. 


or  other  paper,  an  attorney  or  uoxqseseatod  pazty  is  cortifying 

. .  it  is . . .  bdag  picscated  pn  good  £uih]."  Sindlaily,  saMasslLCtvJ*.  J  J  mlhOtPC  3.L,  MaMoilS 
Oaias  and  ContBittions:  "A  lawyer  shafl  not  bring  or  dd^^ 
tbcxein,  udess  there  is  a  basis  fer  doing  so  tl«  Is  not  firivoloia 

^  DR  1-102(4)  is  nour  Rnk  8.4<c}  (inisooiidiKt  lu  "en^ge  in  condna  involving  dlstonesgr.  fiaod,  deceit, 
or  111  Hi  rpf  escnttdon") 
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EXECUTIVE  SUMMARY 


The  Boston  Bar  Association  Task  Force  On  Unrepresented  Litigants  ("Task  Force")  was  e:  ib 
lished  to  consider  what  should  be  done  to  respond  to  the  dramatic  increase  in  parties  appearing  witi  )u 
lawyers  in  the  Massachusetts  courts.  The  Task  Force  studied  all  existing  data  in  Massachusetts,,  ol 
lected  additional  data,  and  looked  at  information  available  nationally  concerning  growth  in  numbe  o 
unrepresented  litigants  and  the  various  ways  in  which  the  justice  system  is  adapting  to  meet  the  r  id 
of  those  who  go  it  alone. 

Task  Force  Findings 

•  Litigants  without  lawyers  appear  in  striking  numbers  in  all  Massachusetts  courts; 

•  Unrepresented  parties  present  new  challenges  which  the  current  judicial  system  cannot  handle 
adequately; 

•  In  some  types  of  matters  unrepresented  litigants  do  notobtain  results  as  favorable  as  those  with  cou|el; 

•  Unrepresented  litigants  are  a  concern  to  judges,  who  seek  guidance  in  handling  pro  se  matters; 

•  Court  personnel  find  unrepresented  litigants  a  particular  challenge; 

•  Financial  constraints  cause  many  parties  to  proceed  pro  se; 

•  Responses  to  unrepresented  litigants  have  not  been  consistent  or  organized; 

•  Unrepresented  litigants  benefit  most  from  a  combination  of  approaches; 

•  Further  information  is  needed  to  assess  the  pro  se  issue;  and 

•  The  changes  required  to  accommodate  unrepresented  litigants  will  only  occur  if  there  is  an  ongoin; 
institutional  commitment  vwth  clear  responsibili^. 

Task  Force  Recommendations 

1 .  The  Availability  Of  Lawyers  Must  Be  Increased. 

t 

In  view  of  the  importance  of  representation  by  a  lawyer,  the  fu^t  and  most  important  recommer  a 
tions  of  the  Task  Force  are  to  increase  Rinding  for  legal  ser^dces  programs  for  those  who  cannot  affor  to 
hire  a  lawyer,  to  increase  the  pro  bono  services  available  from  members  of  the  bar,  including  representa  >i 
on  a  reduced  fee  basis  depending  on  the  ability  of  the  client  to  pay;  to  make  information  about  avail  I 
lawyer  referral  resources  readily  available  to  courts  and  administrative  agencies;  and  to  support  and  encc  r 
age  the  unbundling  of  legal  services  so  that  litigants  can  pay  for  and  receive  advice  or  discrete  services 

2.  Courthouses  Must  Be  More  Accessible  And  User-Friendly. 

Our  courthouses  must  be  designed  and  operated  to  welcome,  educate  and  provide  justice  to  the  pul 
Use  of  an  information  booth  and  signs  in  English  and  other  languages  with  directions  and  schedules  re^ 


recommended.  Court  schedules  must  be  designed  to  accommodate  not  just  lawyers,  but  also  the  general 
public.  This  should  include  scheduling  hearings  at  specific  times  and  in  some  categories  of  cases,  such  as 
summary  process,  scheduling  hearings  at  different  times  so  that  the  volume  of  cases  will  not  interfere  with 
their  fair,  orderly,  and  efficient  disposition. 

3.  Educational  And  Explanatory  Materials  Should  Be  Produced  And  Effectively  Distributed. 

Educational  materials  for  the  use  of  unrepresented  parties  should  be  prepared  and  made  available  in  a 
systematic  way.  Channels  of  communication  which  must  be  utilized  to  their  flillest  extent  include  websites, 
brochures,  videos,  telephone  hotlines,  recorded  telephone  information,  seminars/self-help  workshops  and 
clinics.  There  are  a  number  of  existing  brochures  and  videos  which  should  be  catalogued.  Judicial  approval 
of  any  materials  to  be  distributed  to  pro  se  litigants  would  ensure  their  acceptance,  use  and  accuracy.  It  is 
also  essential  that  there  be  community  outreach  to  let  unrepresented  citizens  know  of  the  resources  available 
to  them. 

4.  Court  Staff  Must  Be  Trained  And  Assigned  To  Deal  Effechvely  And  DiREaLY  With  The  Public. 

The  court  staflf  at  all  levels  of  the  court  system  believe  that  unrepresented  litigants  represent  particular 
challenges  and  call  for  special  attention.  Each  clerks'  office  should  consider  how  it  can  assist  unrepresented 
litigants.  There  should  be  at  least  one  staff  member  designated  as  the  primary  resource  for  unrepresented 
parties.  All  court  staff  should  be  trained  to  respond  mth  special  sensiti^dty  to  unrepresented  members  of  the 
public.  Court  staff  must  also  be  assured  that  they  can  assist  unrepresented  parties  without  violation  of  any 
ethical  prohibitions. 

5.  Alternative  Dispute  Resoluhon  Should  Be  Expanded  For  Unrepresented  Parties. 

Alternative  dispute  resolution  can  be  very  eflfective  and  efficient  for  unrepresented  parties  in  many 
drcumstances  since  it  can  be  adapted  as  necessary  to  encourage  the  unrepresented  parties  to  voice  their 
concerns.  The  speed  with  which  an  arbitration,  mediation,  or  condliation  hearing  can  be  concluded  is  a  big 
advantage  to  an  unrepresented  party.  There  are  notable  exceptions,  however,  where  there  is  a  severe  imbal- 
ance in  power  or  a  history  of  \dolence  between  the  parties,  such  that  some  types  of  cases  —  including 
domestic  violence  cases  specifically —  are  not  appropriate  for  mediation.  Alternative  forms  of  dispute  reso- 
lution should  be  made  available  in  the  communis  before  either  party  gets  to  court.  For  matters  that  do 
reach  the  courts,  mediation  or  condliation  should  be  the  first  step  for  most  types  of  disputes  where  such 
effi)rts  have  not  already  been  made.  Mediators  or  others  who  preside  at  alternative  dispute  resolution  pro- 
ceedings must  be  trained  to  decline  to  handle  those  cases  which  are  not  appropriate  for  mediation  (for 
example,  domestic  violence),  and  to  elicit  a  fUl  story  firom  each  side. 

6.  Judges  Should  Not  Allow  Lack  of  Representation  To  Result  In  A  Miscarriage  Of  Justice. 

Where  one  or  more  parties  to  a  matter  is  unrepresented,  a  judge  has  a  heightened  responsibility  to 
ensure  that  the  proceedings  are  fair.  Whenever  appropriate,  judges  should  e}q)lain  the  proceedings  in  simple 
terms  and  consider  granting  a  recess  or  continuance  to  allow  the  unrepresented  party  to  obtain  counsel. 
Where  unrepresented  parties  are  involved  in  a  case,  a  judge  should  review  any  settiement  v^ich  could  lead 
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to  severe  consequences,  such  as  eviction  or  imprisonment  (in  cases  involving  a  contempt  or  abuse  com- 
plaint). If  there  appears  to  be  a  language  barrier,  the  agreement  should  be  translated  or  explained  in  th< 
parties'  primary  language,  and  there  should  be  a  certification  to  that  effect.  In  certain  types  of  cases,  case 
management  conferences  in  which  judges  or  magistrates  can  set  out  clear  deadlines  and  expectations  foi 
unrepresented  parties  should  be  mandatory.  In  general,  judges  should  be  oflfered  support  and  training  ir 
dealing  with  unrepresented  litigants.  To  assist  judges,  the  Task  Force  recommends  development  of  guide- 
lines for  what  a  judge  should  tell  a  pro  se  litigant. 

7.  The  DisTRia  Court  And  Boston  Municipal  Court  Should  Have  Expanded  Equity  Jurisdioion. 

Existing  equity  jurisdiction  for  abuse  prevention,  housing  matters,  or  small  claims  should  be  esqjanded. 
For  many  people,  the  District  Courts  are  physically  located  close  to  their  homes.  At  present,  these  courts 
lack  the  equity  jurisdiction  which  is  needed  in  many  cases  to  deal  effectively  with  those  types  of  matters  in 
which  parties  without  lawyers  are  common.  These  courts  should  be  given  equitable  jurisdiction  so  they  can 
resolve  such  matters  in  practical,  efficient  ways. 

8.  Some  Chances  Required  To  Adjust  To  Unrepresented  Parties  Are  Fundamental  And 
Widespread,  Requiring  Comprehensive  Systemic  Change. 

Each  court  should  strive  to  make  standard  forms  in  simple,  straightforward  language  available  to  the 
general  public  for  as  many  matters  as  possible.  Directions  or  explanations  should  be  made  available  with  the 
forms.  Courts  must  recognize  and  accommodate  the  growing  population  of  litigants  vdth  linguistic,  cul- 
tural, or  physical  barriers.  Signs,  forms  and  directions  should  be  made  available  in  a  variety  of  common 
languages.  Interpreters  and  bilingual  personnel  must  be  recruited.  Printed  materials  must  be  made  available 
in  alternative  formats  for  those  with  visual  disabilities.  Pro^dding  adequate  funding  for  interpreter  sendees  is 
a  basic  responsibility  of  our  court  system.  Finally,  court  procedures  should  be  as  simple,  straightforward,  and 
self-executing  as  possible. 

9.  Implementation. 

The  Task  Force  recommends  that  the  Supreme  Judicial  Court  establish  a  standing  conimittee  to  ad- 
dress issues  relating  to  unrepresented  litigants.  The  Task  Force  should  include  representatives  from  each  of 
the  departments  of  the  Trial  Court,  a  representative  from  the  office  of  the  Chief  Justice  for  Administration 
and  Management,  and  representatives  of  the  bar. 


EXHIBIT  G 


Boston  Bar  Association  Task  Force 
On  Unrepresented  Litigants 

Proposed  Protocol  To  Be  Used  By  Judicial  OrncERS 
During  Hearings  Involving  Pro  Se  Litigants 

a  judicial  officer  shoiild  use  the  following  protocol  during  e^ddentiary  hearings  involving  pro  se  liti- 
gants: 

1.  Verify  that  the  party  is  not  an  attorney,  understands  diat  he  or  she  is  entitled  to  be  represented  by  an 
attomqr,  and  chooses  to  proceed  pro  se  without  an  attorney. 

2.  Explain  the  process.  will  hear,  both  sides  in  this  matter.  First  I  will  listen  to  what  the  Plaintiff 
wants  me  to  know  about  tiiis  case  and  tiien  I  will  listen  to  v^at  the  Defendant  wants  me  to  know  about  diis 
case.  I  will  try  to  g^e  each  side  enough  time  and  opportunity  to  tell  me  their  side  of  the  case,  but  I  must 
proceed  in  the  order  I  indicated.  Please  also  imderstand  that  I  must  also  hear  other  matters,  I  have  limited 
time,  so  please  focus  on  those  factors  you  consider  most  important.  Please  do  not  interrupt  -v^iile  the  other 
party  is  presenting  their  evidence.  Everything  that  is  said  in  court  is  recorded  on  tape  or  written  down  by 
the  court  reporter  and  in  order  to  insure  that  the  court  record  is  accurate,  only  one  person  can  talk  at  the 
same  time.  Wait  until  the  person  asking  a  question  finishes  before  answering  and  the  person  asking  the 
question  should  wait  until  tiie  person  answering  the  question  finishes  before  asking  the  next  question." 

3.  E3q>lain  the  elements.  For  example,  in  abuse  prevention  cases:  "The  Plaintififis  requesting  that  the 
ex  parte  order  of  this  court  be  extended  for  one  year.  I  will  extend  the  restrdning  order  if  the  Plaintiff  can 
prove  abuse.  Abuse  means  one  of  tiiree  things:  (1)  causing  tiie  Plaintiff  physical  harm  or  attempting  to 
cause  physical  harm;  or  (2)  pladng  the  PlaintiiBTin  fear  of  immediate  serious  physical  harm;  or  (3)  causing 
the  Plaintiff  to  have  involuntary  sexual  relations  by  force,  threat  of  force,  or  duress." 

4.  Ejq>lain  diat  the  party  bringing  die  action  has  the  burden  to  present  evidence  in  support  of  the  relief 
sought.  For  example,  in  abuse  prevention  cases:  ^Because  the  Plaintiff  has  requested  this  order,  she  has  to 
present  evidence  to  show  that  a  court  order  is  needed.  I  will  consider  the  affidavit  that  has  been  filed  in  this 
matter  after  die  Defendant  has  a  chance  to  read  it.  I  will  also  consider  evidence  diat  is  presented  here  in 
court  todjty." 

5.  Esqplain  the  kind  of  evidence  that  may  be  presented.  "Evidence  can  be  in  the  form  of  testimony 
firom  the  parties,  testimony  icom  witnesses,  or  esdiibits.  Everyone  who  testifies  will  be  placed  under  oath 
and  will  be  subject  to  questioning  by  the  other  party.  AH  esdiibits  must  fiurst  be  given  an  exhibit  number  by 
the  court  reporter  and  tiien  it  must  be  briefly  described  by  the  witness  who  is  testifying  and  who  can  identify 
the  exhibit.  The  exhibit  is  then  g^ven  to  the  otiier  party  who  can  took  at  the  exhibit  and  let  me  know  any 
reason  why  I  should  not  consider  that  exhibit  when  I  dedde  the  case.  I  vrill  tiien  let  you  know  whetiier  the 
esdiibit  can  be  used  as  evidence." 
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6.  Explain  the  limits  on  the  land  of  eWdence  that  can  be  considered.  For  example,  in  abuse  cases,  the 
rules  of  evidence  need  not  be  followed,  provided  there  is  fairness  in  vvhat  evidence  is  admitted. 

7.  Ask  both  parties  vdiether  th^  understand  the  process  and  die  procedure. 

8.  Questioning  by  the  judge  should  be  directed  at  obtaining  general  information  to  avoid  appearance 
of  advocacy.  For  example,  in  abuse  prevention  cases:  "Tell  me  why  you  believe  you  need  an  order  for 
protection.  If  you  have  spedfic  incidents  you  want  to  tell  me  about,  start  with  the  most  recent  inddent  first 
and  tell  me  vfhtn  it  happened,  where  it  happened,  who  was  present,  and  v^at  happened." 

9.  Whenever  possible  the  matter  should  be  dedded  and  the  order  prepared  immediately  upon  the 
condusion  of  the  hearing  so  it  may  be  served  on  the  parties. 


Adapted from  Report  of the  Minnesota  Conference  of  Chief  Judges  (cited  in fit  2). 


LEGAL  ADVICE 

V. 

INFORMATION 
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The  Distinction  between  Legal  Information  and  Legal  Advice: 
Developments  Since  1995 

by  John  M.  Greacen' 

Five  years  ago  The  Judges  Journal  published  my  article  entitled,  *'No  Legal  Advice  From 
Court  Personnel"  What  Does  That  Mean?-  That  article  was  the  first  published  attempt  to 
examine  critically  the  standard  court  instruction  to  its  staff  not  to  give  "legal  advice."  It  explored 
legal  and  practical  definitions  of  the  term  "legal  advice"  and  suggested  practical  guidelines  a 
court  could  give  its  staff  members  on  what  answers  they  can  and  cannot  provide  in  answer  to 
court  users'  questions.  The  National  Conference  on  Pro  Se  Litigation  provides  an  opportunity  to 
review  the  article's  discussion  and  recommendations  in  light  of  developments  during  the  past 
five  years.  I  begin  with  a  short  review  of  the  article. 

The  article.  Five  years  ago  I  argued  that  the  phrase  "legal  advice"  had  no  inherent 
meaning  to  the  courts  or  to  court  staff  who  were  required  to  interpret  it.  The  use  of  a  vague  term 
has  negative  consequences  for  the  courts  and  the  public;  it  causes  staff  to  limit  unnecessarily  the 
flow  of  information  to  the  public  about  court  operations  and  it  creates  opportunities  for 
discrimination  among  different  categories  of  court  users.  I  addressed  the  concerns  that  cause 
courts  to  prohibit  their  staffs  from  providing  information  about  court  processes  to  the  public  ~ 
concerns  about  their  "practicing  law,"  about  their  giving  incorrect  information,  and  about  their 

'  John  M.  Greacen  is  Director  of  the  Administrative  Office  of  the  Courts  for  the  state  of 
New  Mexico. 

'The  Judges  Journal.  Vol.  34,  No.l,  at  page  10  (American  Bar  Association,  Winter 
1995)(hereafter  referred  to  as  "Legal  Advice  Article."  A  slightly  different  version  appeared 
contemporaneously  in  The  Court  Manager  (cite?) 
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binding  the  judge  by  such  incorrect  information.  I  articulated  five  general  principles  that  court 
staff  should  keep  in  mind  in  answering  questions: 

1  Court  staff  have  an  obligation  to  explain  court  processes  and  procedures  to 
litigants,  the  media,  and  other  interested  citizens. 

2  Court  staff  have  an  obligation  to  inform  litigants,  and  potential  litigants,  how  to 
bring  their  problems  before  the  court  for  resolution. 

3  Court  staff  cannot  advise  litigants  whether  to  bring  their  problems  before  the 
court,  or  what  remedies  to  seek. 

4  Court  staff  must  always  remember  the  absolute  duty  of  impartiality.  They  must 
never  give  advice  or  information  for  the  purpose  of  giving  one  party  an  advantage 
over  another.  They  must  never  give  advice  or  information  to  one  party  that  they 
would  not  give  to  an  opponent. 

5  Court  staff  should  be  mindful  of  the  basic  principle  that  counsel  may  not 
conmiunicate  with  the  judge  ex  parte.  Court  staff  should  not  let  themselves  be 
used  to  circumvent  that  principle,  or  fail  to  respect  it,  in  acting  on  matters 
delegated  to  them  for  decision.^ 

Finally,  the  article  suggested  eleven  guidelines  for  staff  to  use  in  responding  to  questions. 

The  first  six  are  positive  statements. 

All  staff  are  expected  to  perform  the  following  tasks: 

1  Provide  information  contained  in  docket  reports,  case  files,  indexes  and  other 
reports. 

2  Answer  questions  concerning  court  rules,  procedures,  and  ordinary  practices. 
Such  questions  often  contain  the  words  "Can  I?"  or  "How  do  I?" 

3  Provide  examples  of  forms  or  pleadings  for  the  guidance  of  litigants. 

4  Answer  questions  about  the  completion  of  forms. 

5  Explain  the  meaning  of  terms  and  documents  used  in  the  court  process. 


^  Legal  Advice  Article,  id.  at  14. 


6        Answer  questions  concerning  deadlines  or  due  dates. 
The  last  five  are  negative  statements. 

In  providing  information,  staff  will  not: 

1  Give  information  when  you  are  unsure  of  the  correct  answer.  Transfer  such 
questions  to  supervisors. 

2  Advise  litigants  whether  to  take  a  particular  course  of  action.  Do  not  answer 
questions  that  contain  the  words  "Should  I?"  Suggest  that  questioners  refer  such 
issues  to  a  lawyer. 

3  Take  sides  in  a  case  or  proceeding  pending  before  the  court. 

4  Provide  information  to  one  party  that  you  would  be  unwilling  or  unable  to  provide 
to  all  other  parties. 

5  Disclose  the  outcome  of  a  maner  submitted  to  a  judge  for  decision,  until  the 
outcome  is  part  of  the  public  record,  or  until  the  judge  directs  disclosure  of  the 
matter."* 

Responses  to  the  article.  Many  judges  and  court  managers  report  that  they  have  used  the 
article  and  its  recommendations  in  creating  policies  and  training  for  court  staff  A  court  manager 
from  Canada  reported  that  it  is  the  standard  reference  point  for  the  courts  of  Canada  as  well.  I 
have  conducted  training  sessions  for  court  administrators  and  court  staff  based  upon  the 
principles  set  forth  in  the  article  in  both  federal  and  state  courts  throughout  the  countr>\  The 
guidelines  have  been  included  in  the  curriculum  of  the  "Litigant  Without  Lavvyers"  seminars 
presented  by  the  Maricopa  Count>'  Superior  Court.  They  have  been  included  in  educational 
sessions  at  conferences  of  the  National  Association  for  Court  Management  and  its  Mid  Atlantic 
Association  for  Court  Management. 


"•Legal  Advice  Article,  id  at  15. 
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The  Michigan  Court  Support  Training  Consortium,  under  a  grant  from  the  Michigan 
Judicial  Institute,  developed  an  interactive  training  program  using  compact  disk  interactive 
technology,  called  the  Legal  Advice  CD-i  program,  based  upon  the  principles  set  forth  in  the 
article.  That  training  program  has  been  widely  used  by  courts  in  other  states.  It  received  the 
Justice  Achievement  Award  from  the  National  Association  for  Court  Management  in  1998. 

Several  states  have  adopted  their  own  guidelines  derived  from  those  suggested  in  the 
article.  In  1997,  the  Michigan  Judicial  Institute  prepared  and  distributed  a  booklet  entitled.  Legal 
Advice  v.  Access  to  the  Courts:  Do  YOU  Know  the  Difference?  The  booklet  provides  general 
guidelines,  together  with  specific  applications  of  those  guidelines  through  the  use  of  questions 
and  answers.  The  booklet  was  ''endorsed  by  the  Michigan  Supreme  Coun  as  a  model  for 
providing  information  to  the  public  and  access  to  the  Michigan  court  system."^  The  booklet  is 
reproduced  in  full  at  the  end  of  this  article. 

In  June  1 998,  the  New  Mexico  Supreme  Court  adopted  a  standard  notice  entitled 
"Information  Available  from  the  Clerk's  Office."  It  requires  all  courts  to  post  that  notice  "in  lieu 
of  any  other  notices  pertaining  to  the  topic  of  information  or  advice  that  court  staff  may  or  may 
not  provide."  The  notice  sets  forth  the  information  that  court  staff  can  and  carmot  provide  and 
includes  information  on  how  to  find  a  lawyer.  The  notice  is  set  forth  on  the  next  page.  . 

New  Jersey  has  created  a  similar  notice.  It  is  reproduced  in  full,  following  the  New 
Mexico  notice. 


^Legal  Advice  v.  Access  to  the  Courts:  Do  YOU  Know  the  Difference?  See  disclaimer 
inside  front  cover.  Michigan  Judicial  Institute  (Lansing,  MI  1997). 


The  Supreme  Court  of  Florida ,  with  one  dissent,  has  adopted  a  rule  of  court,  Florida 
Family  Law  Rule  12.750,  entitled  "Family  Self  Help  Programs,"^  that  sets  forth  the  services  that 
court  "self  help"  staff  can  and  cannot  provide.  The  Florida  rule  and  accompanying  commentary 
are  set  forth  following  the  New  Jersey  notice. 

A  Customer  Service  Advisory  Committee  for  the  Judicial  Branch,  created  by  order  of  the 
Iowa  Supreme  Court,  has  developed  Guidelines  for  Clerks  Who  Assist  Pro  Se  Litigants  in  Iowa 's 
Courts.  The  Committee  plans  to  submit  its  guidelines  to  the  Iowa  Supreme  Court  for  approval 
by  the  end  of  1999.  The  Advisorj'  Conunittee  is  also  developing  a  guidebook  for  clerks 
containing  25  pages  of  model  responses  to  frequently  asked  questions.  The  draft  Iowa  guidelines 
follow  Florida  Rule  12.750. 

A  Task  Force  on  Unrepresented  Litigants  of  the  Boston  Bar  Association  conducted  a 
comprehensive  study  of  the  needs  of  self-represented  litigants  in  all  levels  of  courts  in 
Massachusetts.  Its  August  1998  Report  on  Pro  Se  Litigation  is  one  of  the  most  thorough 
treatments  of  the  topic,  including  extensive  recommendations  to  the  courts  and  the  bar  for 
improving  their  programs.  Exhibit  F  of  that  report  is  a  set  of  "Sample  Staff  Guidelines"  for 
Massachusetts  courts.^  Those  sample  guidelines  follow  the  Iowa  guidelines. 

Critiques  of  the  article  and  its  recommendations.  Jona  Goldschmidt  and  his  colleagues, 
writing  for  the  American  Judicature  Society,  have  criticized  the  suggested  guidelines  on  two 


*In  re:  Amendments  to  the  Florida  Family  Law  Rules  of  Procedure  (Self  Help),  No. 
93,319  (December  3,  1998)(revised  opinion). 

'Boston  Bar  Association  Task  Force  on  Unrepresented  Litigants,  Report  on  Pro  Se 
Litigation,  at  73  (Boston  Bar  Association,  Boston,  MA  1998). 
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grounds.  First,  they  believe  that  the  article  does  not  go  far  enough  in  its  analysis  of  the  court's 
obligation  to  provide  information  to  the  public.  The  United  States  Constitution,  through  the 
privileges  and  immunities  clause,  the  First  Amendment,  or  the  due  process  or  equal  protection 
clauses  of  the  Fourteenth  Amendment,  may  create  a  fundamental  right  of  access  to  the  courts  for 
persons  representing  themselves.'  The  closest  that  any  United  States  Supreme  Court  opinion  has 
come  in  articulating  such  a  broad  right  of  access  is  Justice  Brennan's  concurring  opinion  in 
Boddie  v.  Connecticut^  the  court's  decision  finding  that  Connecticut's  mandatory  filing  fee  for 
divorce  cases  violated  an  indigent  person's  right  to  due  process.  Justice  Brennan  objected  to 
language  in  the  majority  opinion  limiting  the  reach  of  the  decision  to  divorce  proceedings  ~  "the 
exclusive  precondition  to  the  adjustment  of  a  fundamental  human  relationship.'"®  Justice 
Brennan  wrote: 

I  cannot  join  the  Court's  opinion  insofar  as  today's  holding  is  made  to  depend  upon  the 
factor  that  only  the  State  can  grant  a  divorce  and  that  an  indigent  would  be  locked  into  a 
marriage  if  unable  to  pay  the  fees  required  to  obtain  a  divorce.  A  State  has  an  ultimate 
monopoly  of  all  judicial  process  and  attendant  enforcement  machinery.  As  a  practical 
matter,  if  disputes  cannot  be  successfully  settled  between  the  parties,  the  court  system  is 
usually  'the  only  forum  effectively  empowered  to  settle  their  disputes.  Resort  to  the 
judicial  process  by  these  plaintiffs  is  no  more  voluntary  in  a  realistic  sense  than  that  of 
the  defendant  called  upon  to  defend  his  interests  in  court.' ...  I  see  no  constitutional 
distinction  between  appellants'  attempts  to  enforce  this  statutory  right  and  an  attempt  to 


'See  the  discussion  on  pages  19  to  24  in  Goldschmidt,  Mahoney,  Solomon  and  Green, 
Meeting  the  Challenge  of  Pro  Se  Litigation:  A  Report  and  Guidebook  for  Judges  and  Court 
Managers  (American  Judicature  Society  1998)  (hereafter  referred  to  as  "Meeting  the 
Challenge  ") 

HOI  US  371  (1971). 
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vindicate  any  other  right  arising  under  federal  or  state  law  The  right  to  be  heard  in 

some  way  at  some  time  extends  to  all  proceedings  entertained  by  courts." 

If  there  is  such  a  right  of  access  to  the  courts,  then,  argues  Goldschmidt  and  colleagues, 

the  courts  must  provide  information  sufficient  to  enable  self-represented  persons  to  exercise  that 

right. 

The  significant  and  as-yet-unanswered  question  is  whether  self-represented  litigants' 
rights  obligate  the  state  to  take  afiRrmative  steps  to  provide  them  with  some  form  of 
"adequate"  legal  assistance.  Until  a  defmitive  ruling  on  this  question  is  made,  courts 
should  -  if  only  for  efficiency  reasons  -  begin  (or  continue)  to  develop  creative  means  of 
guiding  the  increasing  number  of  self-represented  litigants  through  the  legal  process.'^ 

Second,  Goldschmidt  and  colleagues  argue  that  the  guidelines  are  too  general  in  nature. 

They  believe  that  coun  staff  need  explicit  direction  on  the  answers  to  be  given  to  specific 

questions,  not  just  general  direction  differentiating  legal  information  from  legal  advice.'^  All 

courts  owe  their  staff  the  support  of  an  operating  manual,  describing  basic  court  operations  and 

instructing  them  how  to  handle  routine  matters.  These  materials,  in  turn,  serve  as  a  reference  for 

staff  in  answering  questions  fi-om  the  public.  The  most  extensive  manual  of  this  sort  that  I  have 

seen  is  the  Clerk's  Practice  and  Procedure  Guide  developed  by  the  United  States  Bankruptcy 

Court  for  the  District  of  New  Mexico.  The  judges  of  the  court  instructed  the  clerk  to  develop  the 

manual  in  order  to  give  la\\yers  who  did  not  specialize  in  bankruptcy  law  the  basic  information 

they  would  need  to  practice  before  the  court.  With  the  help  of  a  committee  of  the  local 

bankruptcy  bar,  the  court  prepared  a  manual  detailing  the  court's  procedures  with  respect  to  all 


"/t/.  at  387-88. 

^-Meeting  the  Challenge,  supra  note  3,  at  24. 
^^Meeting  the  Challenge,  supra  note  3,  at  24. 


parts  of  the  bankruptcy  process.  The  manual  is  available  to  the  public.  It  also  serves  as  a 
resource  for  court  staff  in  answering  questions  posed  by  the  public. 

However,  my  experience  in  providing  training  on  this  topic  all  over  the  country  has 
convinced  me  that  lack  of  staff  knowledge  of  procedures  is  not  a  significant  impediment  to  the 
ability  of  court  staff  to  provide  information  to  the  public.  In  the  training  sessions  I  have 
conducted  on  this  topic,  I  ask  participants  to  write  down  the  questions  they  have  the  most 
difficulty  answering  and  use  them  as  the  basis  for  the  discussion.  I  ask  for  volunteers  to  answer 
the  questions,  following  my  suggested  guidelines.  My  experience  in  conducting  training  in  this 
way  has  shown  me  that  court  staff  are  extraordinarily  knowledgeable  about  court  procedures, 
requirements  and  practices.  With  one  exception,  some  participant  in  every  seminar  has  always 
been  able  to  provide  the  procedural  or  substantive  information  needed  to  answer  a  question 
posed.  The  exception  was  in  Delaware,  where  all  participants  agreed  that  there  was  no  answer  to 
a  particular  question  ~  their  case  management  information  system  did  not  provide  the  requested 
information.  My  experience  suggests,  therefore,  that  court  staff  throughout  this  countrv  know 
the  correct  answers  to  the  questions  they  are  asked  by  the  public.  Consequently,  courts  should 
not  delay  authorizing  their  staff  to  provide  procedural  information  until  they  develop  detailed 
guidebooks  or  reference  materials. 

As  additional  courts  develop  rules  and  guidelines,  they  are  becoming  more  detailed.  So, 
for  instance  the  elaboration  provided  by  the  Florida  rule  of  court  and  the  draft  Iowa  guidelines. 
In  addition,  the  drafters  of  the  Iowa  guidelines  plan  to  include  a  substantial  number  of  standard 
answers  to  firequently  asked  questions.  I  suggest,  below,  some  such  standard  answers,  based 
upon  the  most  common  questions  that  recur  in  training  sessions  on  this  subject 
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Russell  Engler,  Professor  of  Law  and  Director  of  Clinical  Programs  at  the  New  England 
School  of  Law,  has  written  a  thought-provoking  article  arguing  that  judges,  mediators,  and  court 
staff  should  provide  legal  advice  to  self-represented  litigants.'*  Professor  Engler  argues  that  most 
persons  representing  themselves  in  coun  do  so  because  they  cannot  afford  to  retain  counsel. 
Without  competent  advice  concerning  available  options  and  their  advantages  and  disadvantages, 
litigants  cannot  obtain  a  just  outcome  to  their  disputes.  He  argues  that  principles  underlying  the 
concept  of  the  court's  impartiality  must  be  reconsidered.  Instead  of  giving  no  advice  to  either 
side.  Professor  Engler  believes  that  the  court  must  give  whatever  help  is  needed  to  both  sides, 
giving  more  help  to  one  side  than  to  the  other  where  needed  .  He  argues  that  true  impartiality 
exists  when  both  parties  are  fully  informed  of  their  rights,  their  procedural  options,  and  the 
benefits  and  detriments  arising  from  exercising  them.  The  most  obvious  instance  in  which  the 
coun  has  an  obligation  to  provide  different  levels  of  help  to  one  side  than  to  the  other  is  when 
one  side  is  represented  by  counsel  and  the  other  is  not.  In  order  for  the  courts  to  do  justice, 
Engler  argues,  the  courts  must  be  prepared  to  provide  whatever  assistance  is  needed  to  both  sides 
in  order  for  them  to  understand  their  rights  and  remedies  and  make  a  reasoned,  informed 
judgment  of  their  best  interests.  Current  restrictions  on  court  staff,  mediators,  and  judges  inhibit 
their  ability  to  do  justice  rather  than  ensure  it.  He  poses  the  problem  of  the  mediator  who  is 
prohibited  from  informing  one  party  that  his  proposed  settlement  terms  are  foregoing  a  remedy  to 
which  he  is  clearly  entitled  by  law.  His  anicle  goes  on  to  argue  that  the  type  of  advice  needed. 


'^Engler,  And  Justice  for  All  -  Including  the  Unrepresented  Poor:  Revisiting  the  Roles  of 
the  Judges.  Mediators -and  Clerks,  67  Fordham  Law  Review  1987(1 999). 
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and  who  should  provide  it,  depends  on  the  context  —  the  nature  of  the  legal  proceeding  and  the 
type  of  dispute. 

Professor  Engler*s  analysis  is  thought-provoking.  He  forcefully  points  out  the  injustices 
that  can  result  jfrom  imbalances  in  the  power  and  knowledge  of  self-represented  parties. 
However,  his  view  that  a  dispute  cannot  be  resolved  justly  without  fully  informing  both  parties 
of  every  substantive  and  procedure  right  and  option  available  is  not  one  to  which  I  am  willing  to 
subscribe.  It  is  neither  necessary,  nor  realistic,  to  expect  the  courts  to  serve  not  only  as  dispute 
resolvers  but  also  as  counselors  and  advocates  for  both  sides  of  the  dispute. 

Unauthorized  practice  of  law.  Much  of  the  concern  about  court  staff  providing 
information  to  court  users  arises  from  apprehension  that  they  will  be  practicing  law  without  a 
license.  In  my  view,  laws  or  court  rules  prohibiting  the  unauthorized  practice  of  law  do  not 
apply  to  court  staff  performing  tasks  at  the  direction  of  the  court.  Preoccupation  with  the  topic  of 
unauthorized  practice  of  law  focuses  attention  on  the  wrong  issues  and  provides  either  too  much 
or  too  little  guidance  to  the  courts  on  what  information  their  staff  should  and  should  not  provide. 

First,  as  a  matter  of  law,  when  court  clerks  are  providing  information  that  the  courts 
direct  them  to  provide,  they  cannot  be  engaged  in  the  unauthorized  practice  of  law.  The  courts 
have  authorized  them  to  do  what  they  are  doing.  When  the  authorization  comes  from  the  state 
court  of  last  resort,  which  is  the  body  responsible  for  deciding  what  constitutes  the  practice  of 
law,  there  can  be  no  doubt  that  court  staff  are  insulated  from  any  statute  or  rule  prohibitmg  the 
unauthorized  practice  of  law.  The  Supreme  Court  of  Florida  recognized  this  principle  in  its 
family  court  rule  on  self  help  programs.  Section  (e)  of  Rule  12.750  reads: 


(e)  Unauthorized  Practice  of  Law.  The  services  listed  in  subdivision  (c),  when 
performed  by  nonlawyer  personnel  in  a  self-help  program,  shall  not  be  the  unauthorized 
practice  of  law, 

A  committee  of  the  Washington  State  Bar  Association  has  reached  the  same  conclusion. 
The  Committee  to  Define  the  Practice  of  Law  worked  for  almost  a  year  and  a  half  to  develop  a 
comprehensive  definition  of  the  practice  of  law  for  the  State  Bar  Association  to  recommend  to 
the  state  Supreme  Court  for  adoption.  Section  (b)(2)  of  its  Definition  of  the  Practice  of  Law 
excludes  "serving  as  a  court  house  facilitator  pursuant  to  court  rule". . .  "whether  or  not  [it] 
constitute[s]  the  practice  of  law.'*'^ 

The  Attorney  General  of  Vermont  has  applied  this  reasoning  to  court  staff  activities 
authorized  by  the  trial  court,  not  the  court  of  last  resort.  In  Vermont,  the  unauthorized  practice  of 
law  is  prohibited  by  rule  of  the  state  Supreme  Court.  An  anomey  wrote  to  the  Vermont  Attomey 
General  asking  that  it  commence  a  criminal  contempt  proceeding  to  enforce  that  rule, 
complaining  about  an  advertized  job  description  that  included  the  following  duties  of  a  court  case 
manager:''assist  litigants  to  complete  court  documents  and  to  understand  the  judicial  process" 
and  ensure  ''that  all  persons  involved  in  child  support  actions  understand  the  court  process,  their 
rights  under  the  law  and  all  documents  that  they  are  asked  to  file  or  agree  to."  The  complaint 
also  questioned  the  court's  production  and  distribution  of  various  booklets  that  define  legal  terms 
and  discuss  the  divorce  process.  While  expressing  his  opinion  that  the  activities  set  forth  in  the 
job  description  did  not  constitute  the  practice  of  law,  the  Chief  Assistant  Attomey  General 


'^Washington  State  Bar  Association  Committee  to  Define  the  Practice  of  Law,  Final 
Report,  at  5  (Washington  State  Bar  Association,  Seattle,  WA.  July  13,  1999)(available  on  the 
Internet  at  www.wsba.org/c/cdpl/report.htm). 
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William  Griffin  noted  that  "[e]ven  if  they  did,  since  the  activities  are  authorized  by  the  Court  and 
performed  on  its  behalf,  the  Anomey  General  would  be  hard  pressed  to  argue  that  they  are 
imauthorized.*"* 

Analyzing  this  issue  in  terms  of  the  unauthorized  practice  of  law  focuses  attention  on 
what  lawyers  do,  not  on  what  courts  must,  and  must  not,  do. 

First,  courts  must  provide  self-represented  litigants  with  the  information  they  need  to 
bring  their  cases  before  the  court.  Whether  or  not  there  is  a  constitutional  right  to  access  to  the 
courts,  there  are  overwhelming  policy  reasons  for  the  courts  to  provide  effective  access.  That  is 
what  courts  are  for  -  to  ser\  e  as  the  forum  for  resolving  disputes.  For  the  courts  to  enjoy  the 
public  trust  and  confidence  of  the  people,  they  must  make  their  services  practically,  as  well  as 
theoretically,  available  to  the  public.  So.  the  focus  of  the  courts  must  be  on  providing  the 
information  that  citizens  need  in  order  to  avail  themselves  of  the  courts'  dispute  resolving 
services. 

The  limitations  on  the  court  staff  in  answering  questions  from  the  public  arise  not  from 
what  lawyers  do.  but  from  the  principle  of  impartiality  central  to  public  trust  and  confidence  in 
the  courts.  Court  staff  should  not  advise  a  person  accused  of  crime  whether  to  plead  guilty  -  not 
because  lawyers  give  such  advice,  but  because  that  advice  causes  the  court  staff,  and  hence  the 
court  itself,  to  be  taking  sides  in  the  outcome  of  the  case. 

An  example  where  courts  are  misled  by  looking  to  unauthorized  practice  of  law 
principles,  rather  than  to  the  needs  of  the  courts,  is  with  respect  to  court  forms.  Some  courts 

'^Letter  from  William  Griffm,  Assistant  Attorney  General,  to  Jan  Rickless  Paul,  Esq., 
dated  August  8, 1994. 


consider  the  choice  of  the  appropriate  form  for  a  litigant  to  use  to  be  a  function  that  lawyers 
perform  for  their  clients  and  therefore  restrict  the  role  that  staff  can  play  in  pointing  out  the 
correct  form  to  a  litigant  requesting  assistance.  See  for  instance  the  discussion  of  this  issue  by 
Goldschmidt  and  colleagues."  As  a  practical  matter,  court  staff  are  fully  competent  to  direct 
litigants  to  the  correct  form.  This  service  constitutes  an  essential  part  of  the  information  a 
litigant  needs  in  order  to  be  able  to  present  his  or  her  case  to  the  court.  And,  because  the  court 
provides  equal  services  to  all  litigants  -  e.g.,  to  petitioners  as  well  as  respondents  -  the  court 
does  not  depart  from  its  impartial  role  in  providing  forms  and  directing  litigants  to  their  proper 
use.'^ 

By  focusing  on  the  issue  of  the  unauthorized  practice  of  law,  courts  may  not  go  far 
enough  in  limiting  the  role  that  staff  can  play.  For  instance,  does  the  fact  that  a  particular  court 
staff  member  is  a  lawyer  free  the  court  from  concerns  arising  from  the  coun's  need  to  remain 
impartial?  Or,  in  Arizona,  where  there  is  no  unauthorized  practice  of  law  statute,  can  the  courts 
decide  that  there  are  no  limitations  on  the  role  that  their  staff  should  play  in  assisting  litigants? 

Despite  the  flurry  of  activity  by  courts  in  developing  new  programs  to  assist  self- 
represented  litigants,  there  have  been  no  new  opinions  or  cases  raising  unauthorized  practice  of 
law  objections  to  court  staff  practices  or  programs  over  the  past  three  years.  It  appears  that  the 


Meeting  the  Challenge,  supra  note  3,  at  43. 

"It  is  clear  that  the  New  Mexico  Supreme  Court,  the  state  in  which  an  ethics  opinion 
questioned  the  propriety  of  a  judge's  providing  litigants  with  forms  he  drafted,  finds  it  acceptable 
for  court  staff  to  provide  approved  court  forms  to  litigants.  See  the  New  Mexico  legal 
information  form. 
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courts,  as  a  practical  matter,  are  not  considering  this  issue  in  the  context  of  the  unauthorized 
practice  of  law. 

Finally,  it  is  ironic  that  the  ethical  opinions  analyzing  the  functions  that  clerks  can  and 

cannot  perform  from  the  standpoint  of  the  unauthorized  practice  of  law  draw  the  same  line  in  the 

same  place  as  does  my  analysis  based  upon  the  principle  of  maintaining  the  court's  impartiality. 

The  Massachusetts  Advisory  Committee  on  Ethical  Opinions  for  Clerks  of  the  Court  reviewed 

five  scenarios  that  regularly  occur,  approving  clerk  conduct  in  three  and  disapproving  it  in  the 

remaining  two.  In  summarizing  its  opinion,  it  stated: 

[P]roviding  assistance  with  filling  out  forms  and  offering  procedural  advice  clearly  do  not 
run  afoul  of  the  prohibition  on  the  practice  of  law.  Drafting  documents,  taking  over  a 
case  and  becoming  an  advocate  on  behalf  of  a  litigant  would  clearly  violate  the 
prohibition." 

Suggested  answers  to  recurring  Questions. 

Here  are  some  of  the  most  common  questions  presented  by  participants  in  seminars  on 
this  topic: 

Do  I  need  a  lawver?  Suggested  answer:  You  are  not  required  to  have  a  lawyer  to  file 

papers  or  to  panicipate  in  a  case  in  court.  You  have  the  right  to  represent  yourself  Whether  to 

hire  a  lawyer  must  be  your  personal  decision.  You  may  want  to  consider  how  important  the 

outcome  of  this  case  is  to  you  in  making  that  decision.  A  lawyer  may  not  cost  as  much  as  you 

think.  I  have  information  on  the  Lawyer  Referral  Service  if  you  want  help  in  finding  a  lawyer 

who  specializes  in  your  kind  of  case.  [Law>'ers  participating  in  the  Albuquerque  Bar 

Association  lawyer  referral  service  offer  one  half  of  consultation  for  $25.00  plus  tax.] 

A* 
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Should  I  hire  a  lawyer?  Suggested  answer:  Same  as  above. 

Can  vou  give  me  the  name  of  a  good  lawyer?  Suggested  answer:  The  court  cannot 
recommend  a  particular  lawyer.  I  have  information  on  the  Lawyer  Referral  Service  if  you  want 
help  in  finding  a  lawyer  who  specializes  in  your  kind  of  case. 

Should  I  plead  guilty?  Suggested  answer:  You  need  to  decide  that  for  yourself 

What  sentence  will  I  get  if  I  plead  guilty  for  do  not  plead  guiltv")?  Suggested  answer: 
The  judge  will  decide  what  sentence  to  impose  based  upon  the  facts  and  the  law  that  apply  to 
your  case.  I  cannot  predict  what  the  judge  will  do. 

What  will  happen  in  court?  Suggested  answer  to  a  plaintiff  in  a  small  claims  case:  The 
judge  will  call  on  you  to  present  your  evidence  first.  Then  [he] [she]  will  call  on  the  other  side  to 
present  its  evidence.  The  judge  will  ask  questions  if  [he]  [she]  needs  clarification.  When  the 
judge  has  heard  all  the  evidence,  [he][she]  will  announce  [his][her]  decision. 

What  should  I  sav  in  court?  Suggested  answer:  You  must  tell  the  truth. 

How  do  I  get  the  money  that  the  iudge  said  I  am  entitled  to?  Suggested  answer:  You  are 
responsible  for  taking  the  steps  necessary  to  enforce  a  judgment  (or  an  award  of  child  support). 
Here  is  a  pamphlet  that  describes  the  procedural  options  available  to  you.  AMien  you  decide  what 
option  to  pursue,  I  can  provide  you  with  the  appropriate  forms.  [It  may  be  appropriate  to  refer  a 
litigant  to  an  agency  for  help,  e.g,  with  child  support  enforcement.] 

What  should  I  put  in  this  section  of  the  form?  Suggested  answer:  You  should  write 
down  in  your  own  words  what  happened. 

What  should  I  put  down  here  where  it  savs  "remedy  sought"?  Suggested  answer:  You 
should  write  in  your  own  words  what  you  want  the  court  to  do. 
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Would  vou  look  over  this  fonn  and  tell  me  if  I  did  it  right?  Suggested  answer:  You  have 
provided  all  of  the  required  information.  I  cannot  tell  you  whether  the  information  you  have 
provided  is  correct  or  complete;  only  you  know  whether  it  is  correct  and  complete. 

I  am  not  able  to  read  or  write.  Would  vou  fill  out  the  form  for  me?  Suggested  answer:  In 
that  case,  I  am  able  to  fill  out  the  form  for  you,  but  you  have  to  tell  me  what  information  to  put 
down.  I  will  write  down  whatever  you  say  and  read  it  back  to  you  to  make  sure  what  I  have 
written  is  correct. 

What  do  I  do  next?  Suggested  answer:  Describe  the  next  step  in  the  court  process. 

I  want  to  see  the  judge.  Where  is  his  office?  Suggested  answer:  The  judge  talks  with 
both  parties  to  a  case  at  the  same  time.  You  would  not  want  the  judge  to  be  talking  to  the  [police 
officer]  [landlord]  about  this  case  if  you  were  not  present.  Your  case  is  scheduled  for  hearing  on 
 at  .  That  is  when  you  should  speak  with  the  judge. 

The  judge  heard  mv  case  today  but  did  not  make  a  decision.  When  will  he  decide? 
Suggested  answer:  There  is  no  way  for  me  to  know  when  the  judge  will  issue  his  decision  in 
your  case.  In  general,  the  judges  try  to  reach  a  decision  within  60  days  of  taking  a  case  under 
advisement.  But  there  is  no  guarantee  that  the  judge  will  decide  your  case  within  that  time. 
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Register 

Probate  and  Family  Court  Department 


Dear  Register 

This  is  in  response  to  your  letter  of  September  8,  1995,  in 
which  you  request  advice  from  the  Committee  on  a  number  of 
questions  concerning  the  practice  of  law.  You  are  the  Register  of 
Probate  in  the  Hampdem  Division  of  the  Probate  and  Family  Court 
Department.  You  refer  the  Committee  to  S.J.C.  Rule  3:02(2)  which 
prohibits  all  Clerks  of  Court,  Registers  of  Probate  and  the  Land 
Court  Recorder,  and  their  assistants  and  employees  from  "engaging 
in  the  practice  of  law  during  the  time  they  hold  such  office  or 
employment." 

Your  employees,  clerks  and  assistant  registers  have  asked  you 
to  define  what  constitutes  the  practice  of  law  pursuant  to  the 
rule.  You  ask  this  Committee:  "  1)  Should  this  rule  be 
interpreted  to  preclude  any  Clerk,  Register,  Recorder  and  their 
assistants  and  employees  who  are  attorneys  from  engaging  in  the 
private  practice  of  law; 

or 

2)  should  we  read  it  in  a  broader  context  to  apply  to  all  the 
identified  employees,  regardless  of  whether  they  are  attorneys,  in 
their  daily  interactions  with  the  members  of  the  Bar  and  the 
general  public  in  their  roles  as  providers  of  access  to  the 
judicial  system." 

You  further  ask  that,  if  the  prohibition  is  interpreted  in  the 
broader  context,  the  Committee  provide  guidance  on  the  parameters 
of  what  constitutes  legal  practice.  You  describe  five  scenarios 
concerning  which  you  request  specific  guidance.  The  scenarios, 
which  we  set  forth  below,  are  examples  of  situations  which  occur 


101 


Register 
Page  2 


daily  at  the  divisions  in  your  department.  With  respect  to  each  of 
the  examples,  you  ask  whether  the  Committee's  interpretation  of  the 
"practice  of  law"  would  differ  if  the  registry  employee  were 
responding  to  an  attorney  rather  than  a  pro  se  litigant. 

The  five  scenarios  follow. 

I.  In  response  to  a  litigant's  inquiry,  a  registry  employee 
will  suggest  "the  best"  or  "preferred"  manner  in  which  the 
litigant  can  proceed  in  the  action. 

Scenario  1:  A  grandmother  comes  to  the  counter  to  ask 
for  help;  she  wants  her  grandson  to  come  and  live 
with  her  because  the  child's  mother  is  addicted  to 
drugs  and  unable  to  care  for  the  son.  The  child's 
father  is  dead  and  has  left  money  for  the  child  but 
mother  is  spending  it  quickly  on  drugs.  The 
registry  employee  tells  the  grandmother  what  the 
possibilities  are  with  regard  to  filing  a  petition 
for  guardianship  of  a  minor  of  the  person  and  the 
estate,  or  just  the  person  and  explains  the  need 
for  filing  a  bond  and  the  various  types  of  sureties 
on  the  bond.  After  asking  a  few  more  questions  of 
the  grandmother,  the  registry  employee  suggests  she 
file  a  guardianship  of  minor  of  the  person  and  the 
estate,  and  a  bond  with  sureties. 

II.  In  response  to  a  litigant's  inquiry,  the  registry  employee 
will  advise  the  litigant  of  the  options  available  to  them  and 
procedures  which  the  litigant  should  follow. 

Scenario  2:  A  husband  calls  the  court  to  ask  for  no-fault 
divorce  forms  and  when  the  registry  employee  asks 
which  type  of  no-fault  divorce,  the  husband 
responds  he  didn't  know  there  was  more  than  one. 
The  registry  employee  distinguishes  the  Joint 
Petition  for  Divorce,  Irretrievable  Breakdown 
pursuant  to  c.  208,  §  lA,  and  the  Complaint  for 
Divorce  used  for  Irretrievable  Breakdown  pursuant 
to  c.  208,  §  IB,  as  well  as  the  fault  divorces. 
The  registry  employee  further  enumerates  the  forms 
and  materials  required  for  each  type  and  outlines 
the  process  and  time  lines  for  the  two 
Irretrievable  Breakdown  actions. 

III.  In  a  typical  incident  of  "counter  assistance,"  the 
registry  employee  may  do  any  or  all  of  the  following:  explain 
terminology  used  in  forms  and  the  descriptions  of  the  legal 
process;  advise  how  to  complete  the  form;  actually  complete 
the  form;  or  explain  a  registry  practice,  i.e.,  marking  up 
motions,  or  making  service. 

Scenario  3:  A  pro  se  litigant  arrives  at  the  counter 
saying  her  former  husband  is  not  paying  the  medical 
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bills  for  her  children  as  he  was  ordered  in  the 
divorce  judgment.  She  has  no  money,  speaks  with  an 
accent,  and  says  the  collection  agency  is 
threatening  to  bring  her  to  court.  She  asks  what 
she  can  do  to  make  her  former  husband  pay  these 
bills.  The  registry  employee  gives  her  a  complaint 
for  contempt  form  and  tells  her  to  fill  it  out. 
The  litigant  begins  to  ask  questions  about  the 
form,  and  the  registry  employee  recognizes  the 
litigant  is  illiterate.  The  registry  employee 
reads  the  information  requests  on  the  form  and 
fills  it  out  quoting  the  plaintiff.  The  registry 
employee  files  the  complaint  and  gives  a  copy  of  it 
along  with  a  summons  to  the  litigant  and  tells  her 
how  it  should  be  served. 

Scenario   4:  A  Vietnamese   mother   comes   to   the  counter 

with  bandages  on  her  arms  and  face,  two  children 
bearing  bruises  on  their  arms  and  legs,  and  another 
woman.  The  mother  wants  to  file  a  Complaint  for 
Protection  from  Abuse,  and  to  keep  her  address 
secret  from  her  boyfriend.  She  speaks  no  English, 
and  the  woman  with  her  speaks  English  but  can  not 
write  it.  The  registry  employee,  through  the 
English-speaking  friend,  asks  the  questions  on  the 
form  and  completes  the  form.  Again,  through  the 
interpreter,  the  registry  employee  asks  for  a 
description  of  the  incident  of  violence,  and 
completes  the  affidavit  based  upon  what  the 
interpreter  states. 

Scenario  5:  Pro  se  parties  have  come  to  the  court  for 

a  wife's  motion  for  temporary  support  in  a 
Complaint  for  Civil  Support  action.  The  judge  had 
referred  them  to  the  Family  Service  Office  asking 
that  financial  statements  be  completed  for  each 
party.  The  Probation  Officer  learns  that  the  wife 
has  previously  paid  all  the  bills  and  kept  the 
accounts  because  the  husband  cannot  add  and 
subtract.  The  Probation  Officer  asks  the  husband 
the  questions  on  the  financial  statement,  writes 
the  answers,  and  gives  the  completed  financial 
statement  to  the  husband  for  signature. 

We  note  at  the  beginning  of  our  discussion,  that  although  you 
refer  the  Committee  to  the  prohibition  on  the  practice  of  law 
contained  in  S.J.C.  Rule  3:02,  this  Committee  is  only  empowered  and 
charged  with  interpreting  the  Code  of  Professional  Responsibility 
for  Clerks  of  Court.  Canon  3  of  that  Code,  however,  provides 
similarly  that  "[A]  Clerk-Magistrate  shall  not  engage  in  the 
practice  of  law". 

The  Committee  reads  Canon  3's  primary  purpose  as  assuring  that 
court  employees  do  not  practice  law  for  private  clients,  whether  or 
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not  for  a  fee,  either  during  or  after  their  normal  hours  of 
employment  by  the  Court.  Such  a  prohibition  both  assures  that 
court  employees  devote  their  full  time  to  their  duties,  see  Canon 
3,  and  that  they  avoid  private  business  dealings  which  could 
suggest  a  lack  of  impartiality  in  their  role  as  court  employees. 
See  Canons  4fC)  and  5(C)(1),  It  is,  in  the  Committee's  view,  an 
integral  part  of  a  court  employee's  mandate  to  be  sufficiently 
skilled  and  qualified  to  provide  service  to  litigants  and  their 
attorneys  in  their  dealings  with  the  Courts,  and  we  do  not  read 
this  Canon  to  suggest  or  require  otherwise. 

We  do  recognize  that  the  Canons,  in  particular  Canons  4  and  5, 
require  clerks  to  remain  impartial,  and  we  can  conceive  of 
situations  where  the  degree  of  advocacy-oriented  assistance 
provided  to  a  litigant  would  not  only  call  these  Canons  into 
operation  but  possibly  raise  the  risk  that  the  litigant  would 
unjustifiably  rely  upon  a  clerk's  advice  as  he  or  she  might  that  of 
an  attorney,  potentially  implicating  Canon  3  under  a  far  narrower 
construction  directed  at  preventing  this  type  of  consequence.  As 
with  questions  regarding  the  "unauthorized  practice  of  law"  in 
other  contexts,  such  determinations  are  necessarily  made  on  the 
facts  of  each  case.  See  In  the  Matter  of  the  Shoe  Manufacturers 
Protective  Assn. .  Inc. .  295  Mass.   369,   372   (1936)  . 

With  these  interpretations  in  mind,  we  have  reviewed  the  five 
scenarios.  Each  involves  court  employees  being  asked  for 
assistance  in  the  context  of  their  jobs.  In  general,  the 
assistance  needed  is  advice  concerning  court  procedures.  In 
several  scenarios,  the  assistance  involves  the  completion  of  forms 
for  a  pro  se  litigant.  In  our  opinion,  the  employees  providing  the 
assistance  described  in  scenarios  2,  4,  and  5  would  not  constitute 
the  practice  of  law  in  violation  of  Canon  3  (or  S.J.C.  Rule  3:02). 
Our  response  on  this  issufe  would  not  differ  if  the  requests  for 
assistance  were  made  by  an  attorney  rather  than  a  pro  se  litigant. 

Under  a  literal  reading  of  scenario  1,  we  perceive  potential 
problems.  In  your  description  of  this  scenario,  the  clerk  not  only 
identifies  and  describes  options  and  provides  appropriate  forms  and 
assistance  in  completing  them,  but  recommends  or  chooses  the 
specific  manner  in  which  the  litigant  should  proceed.  We  recommend 
that  court  employees  provide  such  guidance  and  information  as 
allows  the  litigant  to  make  an  informed  choice  among  procedures, 
leaving  however,  the  decision  to  the  litigant. 

Portions  of  scenario  3  are  also  troublesome  for  similar 
reasons.  In  that  scenario,  in  response  to  an  inquiry  from  a  pro  se 
litigant,  the  "registry  employee  gives  her  a  complaint  for  contempt 
form  and  tells  her  to  fill  it  out."  Again,  in  our  view,  it  is 
not  the  role  of  a  court  employee  to  advise  a  litigant  to  bring  a 
problem  before  the  court  or  to  suggest  the  specific  manner  of 
proceeding.  The  litigants  must  decide  for  themselves  whether  and 
how  to  proceed.  Prior  to  making  these  decisions,  however,  they  are 
entitled  to  receive  a  wide  range  of  assistance  and  guidance  from 
court  employees. 
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You  should  be  aware  that  other  provisions  of  the  Code  may  also 
be  Implicated  In  these  scenarios  and  In  other  clrc\mstances  when 
assistance  Is  requested  from  court  employees.  One  of  the  principal 
themes  underlying  the  canons  of  the  Code  of  Professional 
Responsibility  for  Clerks  of  the  Courts  Is  the  principle  of 
Impartiality.  Your  employees  should  be  reminded  that  In  providing 
help  they  must  be  evenhanded.  Under  Canon  4,  they  must  be  and 
appear  to  be  Impartial  at  all  times.  They  must  provide  guidance 
and  assistance  In  an  equitable  way  to  all  parties  to  a  proceeding. 

In  the  opinion  of  the  Committee,  providing  assistance  with 
filling  out  forms  and  offering  procedural  advice  clearly  do  not  run 
afoul  of  the  prohibition  on  the  practice  of  law.  Drafting 
documents,  taking  over  a  case  and  becoming  an  advocate  on  behalf  of 
a  litigant  .would  clearly  violate  the  prohibition.  Other  situations 
may  need  to  be  addressed  on  a  case  by  case  basis. 
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Boston  Bar  Association  Task  Force 
On  Unrepresented  Litigants 


Sample  Staff  Guideunes 

Do's 

Court  staff  are  expected  to  perform  these  tasks: 

1.  Provide  public  information  contained  in  docket  reports,  case  file,  indexes,  and  other  reports. 

2.  Answer  questions  concerning  court  rules,  procedures,  and  ordinary  practices.  Such  questions 
often  contain  the  words  "Can  I?"  or  "How  do  I?" 

3.  To  the  extent  available,  provide  examples  of  forms  or  pleadings  for  the  guidance  of  litigants. 

4.  Answer  questions  about  the  completion  of  forms. 

5.  Ebcplain  die  meaning  of  terms  and  documents  used  in  the  court  process. 

6.  Answer  general  questions  concerning  deadlines  or  due  dates. 

Don'ts 

In  providing  information,  the  staff  vAU  not: 

1.  Give  information  when  tiiey  are  unsure  of  the  correct  answer.  Staff  should  transfer  such 
questions  to  supervisors. 

2.  Advise  litigants  whether  to  take  a  particular  course  of  action. 

3.  Take  sides  in  a  case  or  proceeding  pending  before  the  court. 

4.  Provide  information  to  one  party  that  they  would  be  imwilling  or  unable  to  provide  to  all  other 
parties. 

5.  Disclose  the  outcome  of  a  matter  submitted  to  a  judge  for  dedsion,  until  the  outcome  is  part  of 
the  public  record,  or  until  the  judge  directs  disclosure  of  tiie  matter. 

«   *  « 

Adapted  from  J.  Graecan,  'No  Legal  Advice  from  Court 
Personnel'  What  Does  That  Mean?,  The  Judges '  Journal 
(Winter  1995),  at  10.  Cited  in  BJl  Report  at  41. 


107 


108 


ZN  THE  SUPREME  COORX  OP  TEE  SXAT  Z  O; 


UCft  MUlCO 


NO.  98-8500 


ZK  THE  MATTER  OF  THE  APPROVAL  OP 

THE  USE  OP  THE  LEGAL  INFORMATION  FORM  IN 

ALL  COURTS  IN  THE  STATE  OP  NEW  MEXICO 


JUN  11  1998 


ORDER 


WliEHEAS,  the  Supreme  Court  is  committed  to  improving  the  level  of 
service  provided  to  persons  using  the  courts; 

WHEREAS,  the  Court  recognizes  that,  although  the  principle  that  court 
staff  cannot  give  legal  advice  has  been  longstanding  throughout  the  state 
judiciary,  standards  are  unclear  to  give  court  staff  or  court  users  aa 
adequate  understanding  of  the  types  of  questions  that  court  staff  can  and 
cannot  properly  answer;  and 

WHEREAS  the  Court  having  considered  said  continuing  conBsitinent  and 
being  sufficiently  advised.  Chief  Justice  Gene  E.  Franchini,  Justice  Joseph 
F.  Baca,  Justice  Pamela  B.  Minzner,  Justice  Patricio  M.  Serna,  and  Justica 
Dan  A.  McKinnon,  III,  concurring; 

NOW,  THEREFORE,  this  Court  hereby  promulgates  the  attached  notica 
entitled  "Information  Available  from  the  Clerk's  Office,"  which  shall  b« 
posted  in  all  courts  in  the  state  of  New  Mexico  in  lieu  of  any  other  notices 
pertaining  to  the  topic  of  information  or  advice  that  court  staff  may  or  may 
not  provide; 

XT  IS  ORDERED  that  the  attached  notice  shall  be  posted  in  each  court 
in  all  courts  in  the  state  of  New  Mexico  as  soon  as  the  staff  have  completed 
the  customer  service  training  provided  by  the  Administrative  Office  of  the 
Courts  and  the  Judicial  Education  Center; 

XT  IS  FURTHER  ORDERED  that  all  courts  hereby  are  authorized  to  add  tc 
the  bottom  portion  of  the  attached  notice  directions  to  a  specific  offica 
or  location  within  the  court  where  such  information  is  available;  and 

XT  IS  FURTHER  ORDERED  that  the  Administrative  Office  of  the  Courts 
shall  provide  information  sheets,  handouts,  and  staff  manuals  to  equip  court 
staff  with  the  knowledge  needed  to  answer  the  full  range  of  questions  that 
they  may  properly  answer. 


DONE  at  Santa  Fe,  tNew  Mexico,  this 


11th 


day  of  June,  1998. 
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SELF-HELP  LEGAL  ACCESS  CEhJTEn 


HOW  TO  VKAW  THE  LIhJE  BEnUEEhJ 
LEGAL  ADVICE  AhJV  LEGAL  IhJfOnMATIOhJ 

One  of  the  most  difficult  challenges  we  face  is  providing  self-represented  litigants  with  the 
vital  information  they  need,  without  rendering  "legal  advice".  As  representatives  of  the  court,  we 
must  remain  ever  mindful  of  our  absolute  duty  of  impartiality.  We  must  not  give  information  or 
advice  for  the  purpose  of  giving  one  party  an  advantage  over  another.  We  must  not  give  information 
to  one  party,  which  we  would  not  give  to  another  party. 

Advising  a  party  what  to  do,  as  opposed  to  how  to  do  what  the  party  desires  to  do,  crosses 
the  impartiality  line.  Commimications  and  explanations  should  always  be  rendered  in  an  impartial 
manner,  so  as  not  to  advantage  or  disadvantage  any  litigant.  The  following  guidelines  may  help  in 
differentiating  between  providing  "legal  advice"  and  "legal  information": 

Information  we  CAN  provide: 

1 .  Information  contained  in  docket  reports,  case  files,  indexes,  and  other  reports 

2.  Answers  to  questions  concerning  court  rules,  procedures  and  ordinary 
practices.  These  questions  are  frequently  phrased  as  "can  I...."  or  "how  do 
I  " 

3.  Examples  of  forms  or  pleading  to  help  guide  litigants 

4.  Answers  to  questions  about  completing  forms. 

5.  Explanations  as  to  the  meaning  of  terms  and  documents  used  in  the  court 
process 

6.  Answers  to  questions  concerning  the  computation  of  deadlines  or  due  dates. 
Information  we  CANNOT  provide: 

1 .  Information  we  are  unsure  about. 

2.  Advising  a  litigant  whether  to  take  a  particular  course  of  action.  Questions 
phrased  as "  should  I ..."  must  be  referred  to  private  legal  counsel,  or  we  can 
direct  people  to  various  books  in  the  law  library  where  they  can  read  about 
the  law  and  form  their  own  opinion. 
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3.  Taking  sides  in  a  case  or  proceeding  pending  before  the  court 

4.  Information  to  one  party  that  we  would  be  unwilling  or  unable  to  provide  to 
all  other  parties. 

5.  Disclosing  the  outcome  of  a  matter  submitted  to  a  judge  for  decision,  until  to 
outcome  is  made  public,  or  the  judge  directs  disclosure  of  the  matter 

John  M.  Greacen,  a  Clerk  of  the  United  States  Bankruptcy  Court,  District  of  New  Mexico, 
has  written  articles  on  the  subject  of  legal  advice  versus  legal  information.  He  suggests  the 
following  five  points  be  followed  in  dispensing  information  to  the  public. 

1.  We  have  an  obligation  to  explain  court  processes  and  procedures  to  litigants,  the 
media  and  other  interested  persons.  Court  staff  have  a  unique  imderstanding  of  the 
way  in  which  the  court  functions,  which  is  often  superior  to  the  knowledge  of 
attorneys  who  practice  before  the  court.  It  work  to  everyone's  advantage  for  court 
staff  to  share  their  knowledge,  and  the  court  will  operate  more  efficiently  when 
everyone  is  operating  under  the  same  expectations  regarding  the  groimd  rules  and 
procedures  applied. 

'  2.  We  have  an  obligation  to  inform  litigants,  and  potential  litigants,  how  to  bring  their 
problems  before  the  court  for  resolution.  It  is  entirely  appropriate  for  the  court  staff 
to  apply  their  specialized  expertise  to  go  beyond  providing  generalized  information, 
such  as  answering  a  question,  "  How  do  I  file  a  lawsuit?"  to  giving  detailed 
procedural  guidance  on  how  to  request  a  hearing.  We  can  also  answer  questions 
about  what  the  court  looks  for  in  an  application  for  award  of  attomeys  fees,  a  request 
to  enter  default  judgement,  a  child  enforcement  order,  etc.  We  can  also  refer  people 
to  applicable  statute  and  rules,  published  case  decisions,  and  sample  pleadings.  It  is 
entirely  appropriate  to  inform  people  as  to  the  reason  behind  the  rules,  such  as 
explaining  due  process  requirements  in  relation  to  a  proof  of  service.  We  want  the 
public  to  understand  theat  the  rules  are  not  there  to  thwart  them,  or  make  things 
difficult  for  non  lawyers;  the  rules  are  there  to  ensure  due  process  and  allow  disputes 
to  be  decided  on  their  merits. 

3.  We  can  not  advise  litigants  whether  to  bring  their  problem  before  the  court,  or  what 
remedies  to  seek,  although  we  can  inform  about  alternatives  to  litigation,  and  we  can 
direct  litigants  to  sources  of  information  about  potential  remedies.  We  can  not  advise 
litigants  whether  to  avail  themselves  of  a  particular  procedural  alternative,  since  we 
can  not  possibly  know  enough  about  a  litigant's  personal  position  to  know  what  is 
in  the  litigant's  best  interest.  This  is  uniquely  the  role  of  private  legal  counsel,  where 
a  confidential  attomey/client  relationship  exists. 


4.  We  must  always  remember  the  absolute  duty  of  impartiality.  We  must  never  give 
advise  or  information  for  the  purpose  of  giving  one  party  an  advantage  over  another. 
We  must  never  give  advice  or  information  to  one  party  which  we  would  not  give  to 
an  opponent.  Giving  procedural  information,  or  suggestions  on  where  to  access  legal 
information,  apply  to  all  sides.  Having  informed  litigants  helps  the  process  for  all 
concerned.  Advising  a  party  what  to  do,  as  opposed  to  how  to  do  something  the 
party  has  already  chosen,  crosses  the  line  from  impartiality  to  partiality.  We  owe 
equal  duties  to  both  sides 

5.  We  should  be  mindfid  of  the  basic  principle  that  counsel  may  not  communicate  with 
the  judge  ex  parte.  We  should  not  let  ourselves  be  used  to  circumvent  that  principle. 
We  must  not  allow  ourselves  to  be  used  as  ex  parte  "messengers"  to  the  judge  or 
court  clerk  who  will  decide  a  particular  matter.  Some  court  clerks  can  enter 
judgement,  and  perform  other  functions  traditionally  relegated  to  a  judicial  officer. 
We  must  be  careful  not  to  advocate  on  behalf  of  a  litigant  in  our  communications 
with  decision  makers  in  the  court. 

Knowing  where  to  draw  the  line  is  one  of  the  most  difficult  challenges  we  face  in  helping 
people  to  help  themselves.  Practical  considerations  sometimes  blur  the  lines,  but  we  must 
remember,  above  all  else,  not  to  give  information  if  we  are  uncertain  about  its  accuracy  and  to  treat 
all  persons  and  all  parties  to  a  controversy  with  the  same  level  of  respect,  and  with  equal  assistance. 

Any  questions  about  whether  a  question  involves  legal  advise  vs.  legal  information  should 
be  referred  to  the  center  coordinator 
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Welcome  to  the 
New  Jersey  State  courts. 


We  \x/ill  be  happy  to  help  you  if  we  can.  however,  we  are 
allowed  to  help  you  only  in  certain  ways,  since  we 
want  to  be  fair  to  everyone  in  a  case. 


This  is  a  ust  of  some  things  the  court  staff  can  and  cannot  do  for  you. 
Please  read  it  carefuuy  before  asking  the  court  staff  for  help. 

WE  CAN  explain  and  answer  questions  about  how  the  court  works. 

WE  CAN  tell  you  what  the  requirements  are  to  have  your  case  considered 
by  the  court. 

WE  CAN  give  you  some  information  from  your  case  file. 
WE  CAN  provide  you  with  samples  of  court  forms  that  are  available. 
WE  CAN  provide  you  with  guidance  on  how  to  fill  out  forms. 
WE  CAN  usually  answer  questions  about  court  deadlines. 


WE  CANNOT  give  you  legal  advice.  Only  your  lawyer  can  give  you  legal  advice. 

WE  CANNOT  tell  you  whether  pr  not  you  should  bring  your  case  to  court. 

WE  CANNOT  give  you  an  opinion  about  what  will  happen  if  you  bring  your  case  to 
court. 

WE  CANNOT  recommend  a  lawyer,  but  we  can  provide  you  with  the  telephone 
number  of  a  local  Jawyer  referral  service. 

WE  CANNOT  talk  to  the  judge  for  you  about  what  will  happen  in  your  case. 

WE  CANNOT  let  you  talk  to  the  judge  outside  of  court. 

WE  CANNOT  change  an  order  issued  by  a  judge. 

We  look  forward  to  helping  you  in  accordance 

WITH  these  GUIDEUNES. 


FLORIDA  FAMILY  LAW  RULE  12.750 

APPENDIX 


Rule  12.750  FAMILY  SELF-HELP  PROGRAMS 

(a)  Establishment  of  Programs.         A  chief  judge,  by  administrative  order,  may 
establish  a  self-help  program  to  facilitate  access  to  family  courts.  The  purpose  of  a 
self-help  program  is  to  assist  self-represented  litigants,  within  the  bounds  of  this  rule, 
to  achieve  fair  and  efficient  resolution  of  their  family  law  case.  The  purpose  of  a  self- 
help  program  is  not  to  provide  legal  advice  to  self-represented  litigants.  This  rule 
applies  only  to  programs  established  and  operating  under  the  auspices  of  the  court 
pursuant  to  this  rule. 

(b)  Definitions, 

(1)  "Family  law  case*'  means  any  case  in  the  circuit  that  is  assigned  to  the  family  law 
division. 

(2)  "Self-represented  litigant"  means  any  individual  who  seeks  information  to  file, 
pursue,  or  respond  to  a  family  law  case  without  the  assistance  of  a  lawyer 
authorized  to  practice  before  the  court. 

(3)  "Self-help  personnel"  means  lawyer  and  nonlawyer  personnel  in  a  self-help 
program. 

(4)  "Self-help  program"  means  a  program  established  and  operating  under  the 
authority  of  this  rule. 

(5)  "Approved  form"  means  (A)  Supreme  Court  approved  forms  or  (B)  forms  that 
have  been  approved  in  writing  by  the  chief  judge  of  a  circuit  and  that  are  not 
inconsistent  with  the  Supreme  Court  approved  forms,  copies  of  which  are  to  be 
sent  to  the  Chief  Justice,  the  chair  of  the  Family  Law  Rules  Committee  of  The 
Florida  Bar,  the  chair  of  the  Family  Law  Section  of  The  Florida  Bar,  and  the  chair 
of  the  Family  Court  Steering  Committee.  Forms  approved  by  a  chief  judge  may 
be  used  unless  specifically  rejected  by  the  Supreme  Court. 

(c)  Services  Provided.  Self-help  personnel  may: 

(1)  encourage  self-represented  litigants  to  obtain  legal  advice; 

(2)  provide  information  about  available  pro  bono  legal  services,  low  cost  legal 
services,  legal  aid  programs,  and  lawyer  referral  services; 

(3)  provide  information  about  available  approved  forms,  without  providing  advice  to 
recommendation  as  to  any  specific  course  of  action; 

(4)  provide  approved  forms  and  approved  instructions  on  how  to  complete  the  forms; 

(5)  engage  in  limited  oral  communications  to  assist  a  person  in  the  completion  of 
blanks  on  approved  forms; 

(6)  record  information  provided  by  a  self-represented  litigant  on  approved  forms; 


(7)  provide,  either  orally  or  in  writing,  definitions  of  legal  terminology  fi"om  widely 
accepted  legal  dictionaries  or  other  dictionaries  without  advising  whether  or  not  a 
particular  definition  is  applicable  to  the  self-represented  litigant's  situation; 

(8)  provide,  either  orally  or  in  writing,  citations  of  statutes  and  rules,  without  advising 
whether  or  not  a  particular  statute  or  rule  is  applicable  to  the  self-represented 
litigant's  situation; 

(9)  provide  docketed  case  information; 

(10)  provide  information  about  mediation,  required  parenting  courses,  and  courses  for 
children  of  divorcing  parents; 

(11)  provide  information  about  mediation,  required  parenting  courses,  and  courses  for 
children  of  divorcing  parents; 

(12)  provide,  either  orally  or  in  writing,  information  firom  local  rules  or  administrative 
orders; 

(13)  provide  general  information  about  local  court  operations; 

(14)  provide  information  about  community  services;  and 

(15)  facilitate  the  setting  of  hearings. 

(d)  Limitations  on  Services.  Self-help  personnel  shall  not; 

(1)  provide  legal  advice  or  recommend  a  specific  course  of  action  for  a  self- 
represented  litigant; 

(2)  provide  interpretation  of  legal  terminology,  statutes,  rules,  orders,  cases,  or  the 
constitution; 

(3)  provide  information  that  must  be  kept  confidential  by  statute,  rule,  or  case  law; 

(4)  deny  a  litigant's  access  to  the  court; 

(5)  encourage  or  discourage  litigation; 

(6)  record  information  on  forms  for  a  self-represented  litigant,  except  as  otherwise 
provided  by  this  rule; 

(7)  engage  in  oral  communications  other  than  those  reasonably  necessary  to  elicit 
factual  information  to  compete  the  blanks  on  forms  except  as  otherwise 
authorized  by  this  rule; 

(8)  perform  legal  research  for  litigants; 

(9)  represent  litigants  in  court;  and 

(10)  lead  litigants  to  believe  that  they  are  representing  them  as  lawyers  in  any 
capacity  or  induce  the  public  to  rely  upon  them  for  legal  advice. 

(e)  Unauthorized  Practice  of  Law.  The  services  listed  in  subdivision  (c),  when 
performed  by  nonlawyer  personnel  in  a  self-help  program,  shall  not  be  the 
unauthorized  practice  of  law. 

(f)  No  Confidentiality.  Notwithstanding  ethics  rules  that  govern  attorneys,  certified 
legal  inters,  and  other  persons  working  imder  the  supervision  of  an  attorney, 
information  given  by  self-represented  litigant  to  self-help  personnel  is  not 
confidential  or  privileged. 


(g)  No  Conflict.   Notwithstanding  ethics  rules  that  govern  attorneys,  certified  legal 
interns  and  other  persons  working  under  the  supervision  of  an  attorney,  there  is  no 
conflict  of  interest  in  providing  services  to  both  parties. 

(h)  Notice  of  Limitation  of  Services  Provided.   Before  receiving  the  services  of  a  self- 
help  program,  self-help  personnel  shall  thoroughly  explain  the  "Notice  of  Limitation 
of  Services  Provided"  disclaimer  below.  Each  self-represented  litigant,  after 
receiving  an  explanation  of  the  disclaimer,  shall  sign  an  acknowledgment  that  the 
disclaimer  has  been  explained  to  the  self-represented  litigant  and  that  the  self- 
represented  litigant  understands  the  limitation  of  the  services  provided.  The  self-help 
personnel  shall  sign  the  acknowledgment  certifying  compliance  with  this 
requirement.  The  original  shall  be  filed  by  the  self-help  personnel  in  the  court  file 
and  a  copy  shall  be  provided  to  the  self-represented  litigant. 

NOTICE  OF  LIMITATION  OF  SERVICES  PROVTOED 

THE  PERSONNEL  IN  TfflS  SELF-HELP  PROGRAM  ARE  NOT  ACTING  AS  YOUR 
LAWYER  OR  PROVIDING  LEGAL  ADVICE  TO  YOU. 

SELF-HELP  PERSONNEL  ARE  NOT  ACTING  ON  BEHALF  OF  THE  COURT  OR  ANY 
JUDGE.  THE  PRESIDING  JUDGE  IN  YOUR  CASE  MAY  REQUIRE  AMENDMENT 
OF  A  FORM  OR  SUBSTITUTION  OF  A  DEFFERENT  FORM.  THE  JUDGE  IS  NOT 
REQUIRED  TO  GRANT  THE  RELIEF  REQUESTED  IN  A  FORM. 

THE  PERSONNEL  IN  THIS  SELF-HELP  PROGRAM  CANNOT  TELL  YOU  WHAT 
YOUR  LEGAL  RIGHTS  OR  REMEDIES  ARE,  REPRESENT  YOU  IN  COURT,  OR 
TELL  YOU  HOW  TO  TESTIFY  IN  COURT. 

SELF-HELP  SERVICES  ARE  AVAILABLE  TO  ALL  PERSONS  WHO  ARE  OR  WILL 
BE  PARTIES  TO  A  FAMILY  CASE. 

THE  INFORMATION  THAT  YOU  GIVE  TO  AND  RECEIVE  FROM  SELF-HELP 
PERSONNEL  IS  NOT  CONFIDENTIAL  AND  MAY  BE  SUBJECT  TO  DISCLOSURE  AT 
A  LATER  DATE.  IF  ANOTHER  PERSON  INVOLVED  IN  YOUR  CASE  SEEKS 
ASSISTANCE  FORM  THIS  SELF-HELP  PROGRAM,  THAT  PERSON  WILL  BE 
GIVEN  THE  SAME  TYPE  OF  ASSISTANCE  THAT  YOU  RECEIVE. 

IN  ALL  CASES,  IT  IS  BEST  TO  CONSULT  WITH  YOUR  OWN  ATTORNEY, 
ESPECIALLY  IF  YOUR  CASE  PRESENTS  SIGNIFICANT  ISSUES  REGARDING 
CHILDREN,  CHILD  SUPPORT,  ALIMONY,  RETIREMENT  OR  PENSION  BENEFITS, 
ASSETS,  OR  LIABILITIES. 

 ^I  CAN  READ  ENGLISH. 

 ^I  CANNOT  READ  ENGLISH.     THIS  NOTICE  WAS  READ  TO  ME  BY 

(NAME)  ^IN  (LANGUAGE)  . 


SIGNATURE 


If  information  is  provided  by  telephone,  the  notice  of  limitation  of  services 
provided  shall  be  heard  by  all  callers  prior  to  speaking  to  self-help  staff. 

(i)  Exemption.    Self-help  personnel  are  not  required  to  complete  Florida  Family  Law 
Form  12.900,  Disclosure  From  Nonlawyer,  as  required  by  rule  10-2.1,  Rules 
Regulating  The  Florida  Bar.  The  provisions  in  rule  10-2.1,  Rules  Regulating  The 
Florida  Bar,  which  require  a  nonlawyer' s  name  and  identifying  information  on  a  form 
if  the  nonlawyer  assisted  in  the  completion  of  a  form,  are  not  applicable  to  self-help 
personnel  imless  the  self-help  personnel  unless  the  self-help  personnel  recorded  the 
information  of  the  form  as  authorized  by  this  rule. 

(j)  AvaUability  of  Services.   Self-help  programs  are  available  to  all  self-represented 
litigants  in  family  law  cases. 

(k)  Records.   All  record  made  or  received  in  connection  with  the  official  business  of  a 
self-help  program  are  judicial  records  and  access  to  such  records  shall  be  governed  by 
rule  2.051,  Florida  Rules  of  Judicial  Administration. 

(m)  Domestic  Violence  Exclusion.   Nothing  in  this  rule  shall  restrict  services  provided 
by  the  clerk  of  the  court  or  family  or  domestic/repeat  violence  intake  personnel 
pursuant  to  rule  12.610. 

Commentary 

1998  Adoption.  It  should  be  emphasized  that  the  personnel  in  the  self-help 
programs  should  not  be  providing  legal  advice  to  self-represented  litigants.  Self-help 
personnel  should  not  engage  in  any  activities  that  constitute  the  practice  of  law  or 
inadvertently  create  an  attomey-cUent  relationship.  Self-help  programs  should 
consistently  encourage  self-represented  litigants  to  seek  legal  advice  from  a  licensed 
attorney.  The  provision  of  this  rule  only  apply  to  programs  established  by  the  chief 
judge. 

Subdivision  (b).  This  rule  applies  only  to  assistance  offered  in  family  law  cases. 
The  types  of  family  law  cases  included  in  a  family  law  division  may  vary  based  on  local 
rule  and  it  is  anticipated  that  a  local  rule  establishing  a  self-help  program  may  also 
exclude  types  of  family  law  cases  from  the  self-help  program.  Programs  may  operate 
with  lawyer  personnel,  nonlawyer  personnel  nonlawyer  personnel,  or  a  combination 
thereof. 

Subdivision  (c)(2).  The  self-help  program  is  encouraged  to  cooperate  with  the 
local  bar  to  develop  a  workable  system  to  provide  this  information.  The  program  may 
maintain  information  about  members  of  The  Florida  Bar  who  are  willing  to  provide 
particular  service,  program,  or  attorney. 

Subdivision  (c)(3).  In  order  to  avoid  the  practice  of  law,  the  self-help  personnel 
should  not  recommend  a  specific  course  of  action. 

Subdivision  (c)(5).  Self-help  personnel  should  not  suggest  the  specific 
information  to  be  included  in  the  blanks  on  the  forms.  Oral  communications  between  the 


self-help  personnel  and  the  self-represented  litigant  should  be  focused  on  the  type  of 
information  the  form  is  designed  to  elicit. 

Subdivision  (c)(8).  Self-help  personnel  should  be  familiar  with  the  court  rules 
and  the  most  commonly  used  statutory  provisions.  Requests  for  information  beyond 
these  commonly  used  statutory  provisions  would  require  legal  research,  which  is 
prohibited  by  subdivision  (d)(8). 

Subdivision  (c)(9).  Self-help  personnel  can  have  access  to  the  court's  docket  and 
can  provide  information  from  the  docket  to  the  self-represented  litigant. 

Subdivision  (f).  Because  an  attorney-client  relationship  is  not  formed,  the  information 
provided  by  a  self-represented  litigant  is  not  confidential  or  privileged. 

Subdivision  (g).  Because  an  attorney-client  relationship  is  not  formed,  there  is  no 
conflict  in  providing  the  limited  services  authorized  under  this  rule  to  both  parties. 

Subdivision  (h).  It  is  intended  that  self-represented  litigants  who  received  services  from 
a  self-help  program  understand  that  they  are  not  receiving  legal  services.  One  purpose  of  the 
disclosure  is  to  prevent  an  attorney-client  relationship  from  being  formed. 

In  addition  to  the  signed  disclosure,  it  is  recommended  that  each  program  post  the 
disclosure  in  a  prominent  place  in  the  self-help  program.  The  written  disclosure  should  be 
available  and  posted  in  the  languages  that  are  in  prevalent  use  in  the  county. 

Subdivision  (j).  This  provision  is  to  clarify  that  nonlawyer  personnel  are  not  required  to 
use  Florida  Family  Law  Form  12.900  because  the  information  is  included  in  the  disclosure 
required  by  this  rule.  Self-help  personnel  are  required  to  include  their  name  and  identifying 
information  on  any  form  on  which  they  record  information  for  a  self-represented  litigant. 
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INTRODUCTION 


Throughout  the  U.S.  an  increasing  number  of  litigants  are  bringing  their  legal  problems 
before  the  courts  >vithout  the  assistance  of  lawyers  (i.e.,/>ro  se).  Court  users  who  are  not  attorneys 
often  ask  court  clerks  for  information  or  advice  that  requires  at  least  some  legal  expertise.  Court 
staff  know  the  maxim  that  they  may  not  give  legal  advice,  but  in  many  situations  it  is  difGcult  to 
discern  what  constitutes  "legal  advice**.  Due  to  fear  of  stepping  over  the  line  and  providing  legal 
advice,  some  clerks  might  be  overly  cautious  in  providing  assistance  and  information.  In  these 
situations,  some  court  users  might  leave  the  courts  unnecessarily  frustrated  and  may  lose  confidence 
in  the  court  system.  This  training  and  reference  manual  is  intended  to  help  clerks  determine  the 
appropriate  way  to  respond  to  most  questions  from  pro  se  litigants,  thereby  providing  the  best 
service  possible  within  the  limits  of  their  responsibilities. 

This  manual  contains  two  general  sections:  1)  Guidelines  for  Clerks  Who  Assist  Pro  Se 
Litigants,  and  2)  Suggested  Responses  to  FAQs  from  Pro  Se  Litigants.  The  Guidelines  section 
provides  both  general  policy  principles  and  specific  directions  for  staff  for  determining  when  and 
how  to  respond  to  requests  for  assistance  or  information.  Subsection  C2  of  the  Guidelines  may  be 
of  particular  interest  to  clerks'  ofQce  staff.  It  provides  1 5  specific  examples  of  **legal  advice**[}that 
court  staff  should  avoid.  The  comments  following  some  of  the  guidelines  clarify  their  meaning  or 
discuss  exceptions.  Together,  the  Guidelines  and  comments  should  provide  a  substantial  degree  of 
clarity  for  court  and  clerks*  office  staff  regarding  the  appropriate  levelof  assistance  to  provide  pro  se 
litigants. 

Section  2  of  the  manual.  Suggested  Responses  to  FAQs  from  Pro  Se  Litigants  (hereafter, 
FAQs),  provides  a  long  list  of  fiiequently  asked  questions  fix>m  pro  se  litigants  and  appropriate 
responses  for  clerks.  Clerks*  staff  should  become  veiy  familiar  with  the  Guidelines  and  FAQs  as 
soon  as  possible.  Clerks  might  even  refer/ro  ^e  litigaixts  to  the  reference  manual,  ^^ch  could  be 
placed  at  the  counter  \^ere  pro  se  litigants  are  likely  to  appear  to  ask  questions. 

Naturally,  this  manual  cannot  anticipate  all  the  possible  questions  thatpro  se  litigants  might 
ask  cleiks.  When  new  questions  raise  concerns  about  giving  legal  advice,  clerks*  staff  should  refer 
to  the  general  principles  set  forth  in  the  Guidelines.  If  iSasy  do  not  have  time  to  look  at  the 
GuidelineSy  or  if  they  refer  to  the  Guidelines  but  still  are  not  clear  about  how  to  respond  to  the 
question,  they  should  consult  with  Aeir  supervisor.  If  a  siq)ervisor  is  not  available,  or  if  the  question 
cleaiiy  calls  for  legal  advice,  the  cleric  should  explain  to  Hb&pro  se  litigant  that  clerics  are  not  allowed 
to  provide  le^  advice.  Remember,  litigation  can  be  a  mine  field  for  those  ^o  do  not  know  yAisX 
iSoesy  are  doing.  Most  litigants  truly  wouldbenefit  from  consulting  widi  legal  counsel.  So-  \^en  in 
doubt  —  suggest  ibst  the  pro  se  litigant  consult  an  attorney.  But  do  not  recommend  specific 
attorn^s^  Youmay referpartiestotheStatewideLawyerRefe]TalService(800-532-1108).  Also 
see  die  list  of phone  numbers  on  the  last  page  of  this  document 
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There  are  other  sources  of  iiifonnation  that  might  be  helpful  to  pro  se  litigants.  The  Iowa 
State  Bar  Association  provides  several  pamphlets  in  a  variety  of  areas  of  the  law.  They  mclude  the 
following  topics: 


Auto  Accidents 

Joint  Tenancy 

Client  Protection  Fimd  and  Judicial  and  Attorney 
E^cs 

Jury  Handbook 

Complaints  of  Misconduct  or  Ethical  Violations 
by  Iowa  Lawyers 

Lawyers  Fees 

Consumer  Guide  to  Iowa  Law 

Mental  Health  Commitment  Procedures 

<U1U  JLIlUlVlUlUUo  Xxi^Ulo  lU  lUWa 

Do  You  Need  A  Wm? 

So  now  you  are  a  Conservator  or  Guardian 

Estate  Planning 

Sound  Steps  in  Purchasing  a  Home 

Executor's  Handbook 

The  Legal  Profession 

How  to  be  a  Good  Witness! 

The  Rights  of  Young  People 

How  to  Use  Small  Claims  Court 

The  Role  of  the  Legal  Assistant  in  Iowa 

Iowa's  New  Court  System 

Court  in  Motion  Day  Pamphlet 

They  are  written  in  easy  to  understand  language  and  would  be  very  helpful  Vopro  se  litigants.  You 
can  find  the  pamphlets  on  the  Iowa  State  Bar  Association  web  site  (wwwiowabar.org);  go  to  the  site 
and  click  *Tublic  Information  Pamphlets**.  The  pamphlets  page  is  on  the  web  at: 

www.iowabar.org/pamphlet.iisf 
Or  people  can  call  the  Iowa  State  Bar  Association  at:  (515-243-3179). 


The  Legal  Services  Corporation  of  Iowa  (800-532-1503)  also  provides  a  helpful  guide  on 
landlord/tenant  cases.  Your  ofSce  should  try  to  maintc'i  a  cuirent  version  of  this  handbook,  and  the 
ISBA*s  handbook  on  'How  to  Use  Small  Claims  Couf*  at  the  cleric's  counter. 

Fmally,  some  of  the  responses  to  the  FAQs  include  references  to  charters  of  the  Iowa  Code 
or  rules  of  procedure.  These  may  be  offered  to  the  litigant  You  should  also  consider  having  the 
most  recent  version  of  the  Iowa  Code  available  for  public  use,  to  make  it  easier  for  people  to  follow 
up  on  diese  references.  If  the  most  recent  version  is  not  available,  clerks  should  cautionpro  se 
litigants  that  the  Iowa  Code  section  may  have  been  amended  by  subsequent  legislation.  Clerks 
should  caution  each  pro  se  litigant  that  besides  the  Iowa  Code  sections  cited  in  this  manual,  there 
may  be  other  code  sections  -  or  case  law  (supreme  court  or  court  of  appeals  decisions)  —  that 
<^pty  in  a  paiticuliar  case.  Parties  should  not  rely  solefy  on  the  information  provided  fay  the 
clerk's  oCGce.  In  most  cases,  litigants  should  consult  an  attorney. 


inly  2000 


Guidelines  for  Clerks  Who  Assist  Pro  Se  Litigants 


A.  The  primary  goal  of  court  and  clerks'  staff  is  to  provide  high  quality  service  to  court  users. 
Court  staff  strives  to  provide  accurate  information  and  assistance  in  a  prompt  and  courteous 

manner.  However,  in  many  or  most  situations  involvingpro  se  litigants  (or  represented  litigants  who 
come  to  the  clerk's  office  without  their  attorneys),  the  best  customer  service  might  be  to  advise  the 
litigant  to  seek  the  assistance  of  an  attorney. 

B.  Absolute  duty  of  impartiality.  Court  staff  must  treat  all  litigants  fairly  and  equally.  Court  staff 
must  not  provide  assistance  for  the  purpose  of  giving  one  party  an  advantage  over  another,  nor  give 
assistance  to  one  party  that  they  would  not  give  to  an  opponent 

C.  Prohibition  against  giving  legal  advice.  Court  staff  shall  not  provide  legal  advice.  {See 
Guideline  C.2  for  examples  of  legal  advice.) 

1.  If  a  court  user  asks  for  legal  advice,  court  staff  should  advise  the  person  to  seek  the 
assistance  of  an  attorney. 

2.  Court  staff  should  not  apply  the  law  to  the  facts  of  a  given  case,  nor  give  directions 
regarding  how  a  litigants/iou/J  respond  or  behave  in  any  aspect  of  the  legal  process.  For 
example,  court  or  clerksD  staff  should  not:' 

a.  Recommend  whether  to  file  a  petition  or  other  pleading. 

b.  Recommend  phrasing  or  specific  content  for  pleadings.^ 

c.  Fill  in  a  form  for  the  pro  se  litigant 

(Exception:  If  a  litigant  has  a  physical  disability  or  is  illiterate  and  therefore  imable 
to  fiU  in  a  form,  and  the  Utigant  explains  the  disability  to  a  clerk's  staff  member 
and  requests  appropriate  assistance,  then  the  staff  member  may  fill  in  the  form. 
^  *  ■  -.   -  However,  the  clerk's  staffmembermtist  write  down  the  exoc/word^  provided 

by  the  litigant,  and  another  staff  member  must  witness  &e  actioiL) 

d.  Recommend  specific  people  against  whom  to  file  petitions  or  other  pleadings. 

e.  Recommend  specific  types  of  claims  or  arguments  to  assert  in  pleadings  or  at  trial. 

f.  Recommend  what  types  or  amount  of  damages  to  seek  or  the  specific  litigants 

fiom  'v^om  to  seek  damages. 

g.  Recommend  specific  questions  to  ask  witnesses  or  other  litigants. 

h.  Recommend  specific  techniques  for  presenting  evidence  in  pleadings  or  at  trial.^ 

*C0MMEhn'<«C2:  This  list  pn>vides  examples  ofprohibited  types  of  assistaxice^  It  is  not  cc»iq»:diaisive.  In 
geoenl,  clerics  must  avoid  advising  litigants  tiiat  &ey  should  include q)ecific  contoit  in  vibat  ftuy  vnitoorsay  or 
tiiat  tiiey  shouldiskc  a  particular  course  of  action. 

^  COMMENT  oa  C2b:  Clerics  m^  inform  litigants  diat  some  geneml  content  may  be  required  in  a  pleading 
(eg.,  identification  of  tfie  odier  parties  involved  in  the  accident;  a  descr^ra  of  die  &cts^  sunoundmgdie  accident). 
But  clerics  may  not  tell  a  li^ant  v/bxm  to  identify  or        particular  fiids  migbt  be  relevant  iadiepleading. 

^  COMMENT  on  C.2Jl:  Cktks  should  provide,  or  idatify  die  place i»4iere  someonecaaobtain,.panqrfilets  or 
other  documents  that  address  this  issue  and  that  have  been  prqwred  for  general  distributi(»>  to:diepub]ie(e:g'.,-/fow 
to  UseShwU  Claims  Court,  prepared  by  die  Iowa-  StateBar  Assodaticm). 
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i.  Recommend  which  objections  to  raise  to  an  opponent's  pleadings  or  motions  at 

trial  or  v/ben  and  specifically  how  to  raise  theoL 
j.  Reconmiend  when  or  >^ether  a  litigant  should  request  (or  oppose)  a  continuance, 
k.  Recommend  when  or  whether  a  litigant  should  settle  a  dispute. 
1.  Recommend  whether  a  litigant  shoiild  appeal  a  judge's  decision, 
m.  Interpret  the  meaning  or  implications  of  statutes  or  appellate  court  decisions  as 

they  might  apply  to  an  individual  case, 
n.  Perform  legal  research.^ 

o.  Predict  the  outcome  of  a  particular  case,  strategy,  or  action. 
3.  If  you  are  imcertain  whether  the  advice  or  information  constitutes  "legal  advice**—  seek 
the  assistance  of  a  supervisor.  If  a  siq}ervisor  is  not  available,  inform  the  litigant  that  you 
are  not  able  to  provide  the  information  and  that  the  litigant  should  seek  help  firom  an 
attorney. 

D.  Authorized  information  and  assistance.  When  a  pro  se  court  user  seeks  help  ~  excluding 
legal  advice  —  court  or  clerks*  staff  should  respond  to  questions  to  the  best  of  her  or  his  ability. 
Court  and  clerics*  staff  are  authorized  to: 

1 .  Provide  public  information  contained  in: 

a.  dockets  or  calendars, 

b.  case  files, 

c.  indexes,  and 

d.  other  reports. 

2.  Recite  common,  routinely  employed:' 

a.  court  rules, 

b.  court  procedures,  and 

c.  administrative  practices. 

3.  Show  or  tell  the  pro  se  litigant  where  to  find  pertinent  statutes  or  rules  of  procedure. 

4.  Identify  forms  that  might  meet  the  needs  of  the  pro  se  litigant^  and  provide  forms  that  the 

supreme  court  has  mandated  for  the  guidance  of  pro  se  court  users.^ 


COMMENT  (m  C2  jl:  Goks  may  refer  litigants  to  sections  of  the  Iowa  court  rules  or  Iowa  Code  for  rules  or 
statutes  that  govern  matters  of  routine  administration,  [nactice,  or  procedure;  and  they  mi^  give  definitions  of 
common,  well-defined  legal  terms  used  in  those  Code  sections.  However,  cloks  may  not  interpret  fte  meaning  of 
statutes  or  rules. 

'  COMMENT  on  D.2:  Reciting  a  common  mle  is  permissible;  but  court  staff  should  not  attempt  to  zppfy  tiie 
rule  to  the  &cts  in  tiie  litigant's  case.  Sometimes,  after  a  clerk  recites  a  rule  (e.g^  "After  a  judge  entos  a  judgment 
inyour  small  claims  case,  you  have  20  days  to  file  ani9^>eaL."),  a^prose  liti^nt  will  ask  v^iedier  or  how  the  rule 
would  appfyt  or  if  the  rule  mi^  be  appUoi  di£feRotiy,  grven^tite  fecti  in  his  or  her  case;  Ihis  calb  for  an 
jrtfeTTT^laritonoftfae  law  or  rule  of  procedure.  Court  and  clerk's  office  staff  must  awUojSmnginterp^ 
laws  or  rules. 

'  *  COMMENT  on  D.4.:  When  a  clerk  is  reasonabfy  certain,  about^di  form  is  most  apptopdzte  for  use  by  a 
gjvea  litigant,  the  clerk  should  identify  tiie  appropriate  fenn.  However;  cloks  shouldavoid  telling  litigants  that 
tb^  j/Kwte/ or  miaf  use  a  particular  fom.  Tlwq}(«opriateq^>coacfa.in:most  situations  is  to  tell  the  litigant: 
a)  a:particular  fonn  pnbehfy  win  meet  the  individualVneed^  b)  deda  cannot  guarantee  that  diis  is  Ae  conect 
form;  and  c)  tiie  litigant  should  read  die  form,  veiy  dosdy  or consultan attorn^  to  determine  tfie appropriateness 
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5.  Answer  questions  about  how  to  complete  fonns  {e.g.j  where  to  write  in  particular  types  of 

information),  but  not  questions  about  how  the  litigant         phrase  his  or  her  responses 
on  the  forms. 

6.  Define  terms  commonly  used  in  court  processes. 

7.  Provide  phone  numbers  for  lawyer  referral  services.  (See  appendix  of  this  manual.) 

E.  Prohibition  against  revealing  the  outcome  of  a  case  before  the  information  is  officially 
released  to  the  litigants  or  public  Court  or  clerks'  staff  shall  not  disclose  the  outcome  of  a  matter 
submitted  to  a  judge  for  decision  until  the  outcome  is  part  of  the  public  record,  or  imtil  the  judge 
directs  disclosure  of  the  matter. 

F.  jEjc  pa/f«  communications. 

1.  If  a  litigant  or  attomey  submits  an  ex  parte  written  communication  for  a  judge  {e.g.,  to 

grant  a  continuance;  to  stop  or  limit  a  garnishment),  court  staff  must  deliver  it  to  a 
judge  v^dio  should  decide  what  action,  if  any,  is  £q>propriate. 

2.  If  a  party  makes  a  verbal  request  that  a  judge  take  some  type  of  action  in  a  case,  the 

clerk  should  tell  the  litigant  to  put  the  request  in  writing  and: 

a.  address  the  request  to  the  court; 

b.  include  the  case  number  (if  any)  on  the  document; 

c.  write  the  date  on  the  document; 

d.  sign  the  written  document; 

e.  print  the  person's  name  under  the  signature; 

f.  write  the  person's  address  and  telephone  number  on  the  document; 

g.  deliver  the  written  request  to  the  clerk's  ofGce;  and 

h.  sore  a  copy  of  the  document  on  opposing  litigant  or  litigant's  attomey  (in  a 
manner  consistent  with  Iowa  Rule  of  CivO  Procedure  1 06. 

jt.  If  a  party  or  atioiiiey  contacts  a  district  court  clferk  by  telephone  with  aVeift^ai  r^uest  for  ' 
judicial  action  and  there  is  insufficient  time  to  deliver  a  written  request  to  tiie  clerk's 
of5ce  (i.e.,  an  emergency  situation),  the  cleric  shall  commimicate  the  request  to  a  judge 
in  accordance  witii  rules  established  by  tiie  chief  or  presiding  judge(s)  for  handling  such 
communications.  The  clerk,  however,  should  tell  the  caller  that  the  clerk  cannot 
guarantee  that  the  judge  will  grant  the  request 


of  die  form  fwtfae  litigant's  purposes. 
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2.  Can  I  reschedule  (continae)  my  hearing  to  a  later  date? 

Only  the  judge  can  continue  a  hearing.  If  the  party  files  a  written  request  with  the  clerk  and 
provides  a  copy  of  the  request  to  the  other  parties  (or  the  prosecuting  attorney  in  a  criminal  case),  the 
Judge  will  consider  the  request 

3.  My  car  won't  start,  so  I  can't  get  to  the  hearing  today.  Can  you  tell  the  judge? 

The  answer  to  this  answer  depends  on  local  custom.  Some  clerk^s  offices  will  convey  a 
message  regarding  case  scheduling  to  a  judge,  but  others  prefer  that  the  party  speak  directly  to  the 
judge. 

G.  SEALED  RECORDS 

Can  I  see  my  sealed  file?  (e.g.,  adopted  person  seeking  information) 

Clerks  are  not  authorized  to  provide  sealed  records  to  the  public.  The  person  should  submit  a 
written  and  signed  request  to  the  judge  vfho  has  authority  to  make  a  determination  regarding: 
\^diether  a  sealed  record  exists  on  the  matter  at  issue;  and  whether  the  requesting  party  has  a  right  to 
view  information  in  the  sealed  file.  The  vvritten  request  should  include  the  following: 

1 )  sufficient  information  so  the  judge  can  determine  whether  sucha  record  exists  (e.g.,  nature 
of  the  case;  case  number;  names  of  parties;  dates  of  possible  case  filmgs,  judgments  or  events;  date 
of  birth  [if  the  case  involves  an  adoption]); 

2)  die  reason(s)  siqjporting  die  requestor's  right  to  view  the  sealed  record;  and 

3)  the  requestor's  name,  address,  and  phone  number.  .  r .  -  • 
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n.  Civil  (Non-Domestic)  Cases 


A.  FILING  A  PETITION 

1.  How  long  do  I  have  to  file  my  petition? 

Iowa  Code  chapter  614  addresses  this  question,  but  other  Code  chapters  could  apply 
depending  on  the  type  of  case  and  facts  involved.  The  party  should  consult  an  attorney 

2.  How  do  I  serve  my  petition  on  the  opposing  party? 

The  clerk  may  point  out  the  various  means  of  service  that  are  set  out  in  Iowa  Rules  of  Civil 
Procedure  56. 1  through  64.  The  inquirer  should  consult  an  attomey  to  determine  the  proper  means 
of  service  for  the  party' s  particular  case. 

3.  $80.00  seems  like  a  high  filing  fee?  Why  is  it  so  steep? 

Filing  fees  are  set  by  the  legislature,  not  by  the  court  or  clerk's  ofQce. 

4.  In  what  county  [or  state]  do  I  file  my  case?  (How  do  I  know  where  venue  lies?) 

The  answer  to  this  question  depends  on  the  type  of  case  that  is  being  filed,  where  litigants 
live,  and  where  events  took  place.  Sorting  out  the  impact  of  these  factors  would  constitute  legal 
advice.  The  clerk  should  advise  the  party  to  consult  an  attomey. 

B.  ANSWERING  A  PETITION 

1.  How  do  I  file  an  answer? 

A  litigant's  answer  should  be  in  writing  (preferably  typed)  and  filed  with  the  clerk  within  20 
days  after  the  petition  was  served  on  the  party.  (For  information  on  calculating  deadlines,5ee  Iowa 
Code  section  4. 1  (34).)  The  litigant  must  provide  a  copy  to  the  opposing  party.  The  cledc  may  point 
out  the  various  means  of  service  set  forth  in  Iowa  Rule  of  Civil  I^edure  1 06.  The  answer  includes 
a  response  to  each  specific  allegation  or  paragraph  in  the  petition  or  pleading  to  vMch  the  defendant 
is  responding.  (See  Iowa  Rule  of  Civil  Procedure  72.)  Since  the  answer  should  also  incorporate  any 
affirmative  defenses  the  clerk  should  suggest  that  the  party  consult  with  an  attomey. 

2.  A  petition  was  filed  on  me  20  days  ago,  now  here  I  am  to  make  my  appearance^ 

A  written  answer  must  be  filed  in  the  clerk's  office  within  20  days  after  the  petition  was 
served  on  the  party.  (See  response  in  B.l  above.)  The  answer  also  must  be  served  on  die  otiier 
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parties  in  the  case.  (Iowa  Rule  of  Civil  Procedure  106  describes  alternatives  for  service.)  A 
defendant  may  file  an  answer  after  the  20  day  time  period,  but  the  clerk  cannot  guarantee  what  effect 
the  answer  will  have  in  the  case. 

3.  A  petition  was  filed  on  me  more  than  20  days  ago.  Can  I  still  file  an  answer? 

The  clerk  can  accept  an  answer  at  any  time,  even  if  it  is  late.  But  the  clerk  cannot  speculate 
about  the  legal  consequences  of  filing  the  answer  late.  If  the  plaintiff  has  already  filed  an  application 
for  default  judgment  or  has  obtained  a  default  judgment,  the  defendant  should  definitely  consult  an 
attorney  for  options. 

C.  BANKRUPTCY 

If  I  file  bankruptcy  will  my  debts  go  away? 

The  clerk  should  not  speculate  about  how  bankruptcy  laws  would  apply  in  a  particular  case, 
which  would  be  a  clear  example  of  providing  legal  advice.  In  addition,  banlaiq>tcy  is  a  complicated 
area  of  the  law.  Strongly  recommend  that  the  party  consult  an  attorney. 

D.  COIXECnON/ ENFORCEMENT  OF  JUDGMENTS  (Liens,  etc.) 

1.  How  do  I  file  a  mechanic's  lien? 

The  cleric  may  provide  the  appropriate  forms,  if  available,  and  basic  instructions  for  filing, 
but  due  to  potential  complications  concerning  questions  of  law  and  notice,  the  clerk  should  advise 
the  party  to  consult  with  an  attorney. 

2.  Are  there  any  liens  on  my  property? 

Clerks  do  not  provide  this  service.  People  are  tree  to  search  the  records  tiiemselves  in  the 
Recorder's  OfQce  or  have  a  title  company  or  an  attorney  conduct  a  search  for  thenL 

3.  What  is  a  debtor's  exam? 

t 

This  is  a  process  available  to  someone  who  has  obtained  a  judgment  against  another  party 
and  has  attempted  an  execution  on  the  judgment,,  but  the  judgment  debtor  still  has  not  paid  the 
debt  In  this  situation  thejudgment  creditor  can  file  arequestforadebtor's  exam.  Both  parties  will 
have  to  appear  in  court  where  the  judgment  creditor  may  question  &e  judgment  debtor  imder  oath 
regarding^  the  amoimt  and  location  of  the  judgment  debtor's  assets  (e.g.,  bank  accounts,  real 
property).      Iowa  Code  chq)ter  630. 
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4.  How  long  do  I  have  to  file  for  a  mechanic's  lien? 

In  most  cases  a  contractor/subcontractor  is  owed  money  for  products  or  services  must 
file  for  a  mechanic's  lien  within  90  days  after  the  last  of  the  materials  was  furnished  orthe  last  of  the 
labor  was  performed.  See  Iowa  Code  section  572.9. 

5.  How  long  do  I  have  to  file  an  action  to  enforce  a  mechanic's  lien? 

An  action  to  enforce  a  mechanic's  lien  may  be  brought  within  two  years  from  the  expiration 
of  the  90  days  for  filing  a  claim  for  the  mechanic's  lien  and  not  afterwards.  See  Iowa  Code  sections 
572.27  and  572.9.  Since  the  determination  of  the  90-day  filing  period  may  involve  complicated 
legal  issues,  the  party  should  consult  an  attorney  as  to  the  application  of  these  code  sections  to  the 
particular  circumstances  of  the  party's  case. 

E.  EVICTION:  RECOVERY  OF  PERSONAL  PROPERTY 

How  do  I  get  my  stuff  out  of  my  house? 

This  assumes  that  the  party  has  been  removed  fix>m  the  home  by  court  order.  Advise  the 
party  to  make  an  application  in  writing  to  the  judge  to  pick  up  personal  property  with  a  copy 
provided  to  the  opposing  party.  The  judge  will  set  a  hearing  to  determine  wiiat  property  the  party 
may  remove,  v/bsn  the  removal  will  take  place,  and  under  v/bat  conditions. 

F.  NAME  CHANGE 

How  do  I  change  my  name?  [Not  part  of  divorce  case. ) 

Follow  the  instructions  in  Iowa  Code  chq)tef  674  and  pay  the  filing  fee. 

G.  REAL  ESTATE  ISSUES 

1.  Can  yon  provide  me  with  a  legal  description  of  my  property? 

This  information  is  not  available  in  the  clerk's  ofQce.  The  person  should  go  to  the  County 
Auditor  or  Assessor  or  the  Recorder  of  Deeds. 

2.  Is  an  address  good  enough?  [RE:  Legal  description  of  real  property] 
An  address  is  insufficient  v/hea  a  legal  descriptioa  of  property  is  required. 

3.  How  do!  get  someone's  name  off  my  property? 

This  could  be  accomplished  by  apetitionto  quiet  title.  Like  most  lawsuits  it  could  become 


legally  complicated.  Advise  the  party  to  seek  the  assistance  of  an  attorney. 


ffl.  DOMESTIC  ABUSE 


A.  PROCESS 

How  do  I  get  a  restraining  order  against  someone? 

First,  determine  the  type  of  restraining  order  sought  by  the  person. 

Domestic  abuse:  If  the  inquirer  is  seeking  relief  from  domestic  abuse,  the  clerk 
provides  the  forms,  assistance  with  filing,  and  presenting  the  materials  to  the  judge 
for  consideration. 

Other  restraining  orders:  For  other  types  of  restraining  orders  the  clerk  should 
suggest  the  party  consult  vnih  an  attomey.  The  party  might  also  seek  assistance  fix)m 
a  local  domestic  abuse  assistance  center. 

B.  APPOINTMENT  OF  ATTORNEY 

1.  Will  the  County  Attomey  represent  me? 

The  County  Attomey  usually  represents  the  state  in  criminal  cases.  For  more  information, 
the  litigant  should  consult  with  the  County  Attomey. 

2.  Can  you  appoint  an  attorney  for  me? 

'  Only  a  judge  can  appoint  an  attomey,  and  a  judge  may  appoint  attorney  only  in  certain 
cases.  In  most  civU  and  domestic  cases  there  is  no  provision  for  the  appointment  of  counsel,  but  the 
clerk  may  refer  the  party  to  the  Legal  Aid  Society  or  the  Legal  Services  Corp.,  ^ch  often  assists 
civil  litigants  \^o  caimot  afford  to  hire  an  attomey. 


if  NOTE:  See  the  list  of  at  the  end  of  this  manual  for  the  nearest  domestic  abuse  victim  assistance 
program  and  for  the  nearest  office  of  the  Legal  Aid  Society  and  the  Legal  Services  Corp.) 
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IV.  Domestic:  Dissolutions,  Modifications,  and  Support 


A.  FILING  &  MODIFICATION  ISSUES 

1.  How  do  I  file  a  divorce  without  an  attorney? 

The  statutes  pertaining  to  dissolution  of  marriage  are  found  in  Chapter  598  of  the  Iowa  Code 
Anyone  who  plans  to  file  for  divorce  without  assistance  &om  an  attorney  shouldreview  that  ch^ter. 
The  person  must  file  a  written  "petition  for  dissolution  of  marriage**  at  the  clerk*  s  ofBce  and  pay  the 
filing  fee.  A  copy  of  the  petition  together  with  an  original  notice  must  be  served  on  the  opposing 
party.  The  opposing  party  then  has  a  reasonable  time  (usually  20  days)  to  file  an  answer.  If  the 
issue  is  contested  the  case  wUl  eventually  be  set  for  trial  before  a  judge.  Also  advise  the  party  about 
any  special  procedures  that  he  or  she  should  expect  as  part  of  the  divorce  process  in  your  district 
(e.g.,  mediation).  However,  a  divorce  is  often  complicated  and  the  clerk  should  encourage  tiie  party 
to  seek  advice  and  assistance  from  competent  legal  counsel  and  that  legal  services  mightbe  available 
for  those  wiio  cannot  afford  to  hire  a  private  attorney. 

2.  Can  I  have  forms  to  file  a  divorce? 

There  are  places  where  people  may  obtain  a  "do-it-yourself  divorce  kit,**  but  clerics*  offices  in 
Iowa  do  not  provide  these  kits  to  litigants.  Clerks  may  point  out  that  Iowa  Code  sections  598.5  and 
598.6  identifies  vfhat  information  is  required  in  a  Petition  for  Dissolution  of  Marriage.  Some  clerks* 
offices  identify  divorce  files  that  have  had  a  final  decree  entered  available  and  suggest  that  apro  se 
litigant  examine  some  of  them  to  find  an  existing  pleading  to  use  as  a  guide.  (Divorce  cases  have  not 
had  a  final  decree  entered  are  not  open  to  the  public.)  Clerics  should  not  suggest  specific  pleadings 
or  specific  ^ys  to  phrase  a  pleading. 

3.  How  do  I  modify  my  divorce  decree. 

The  person  must  file  a  written  "petition  to  modify  decree  of  dissolution  of  marriage**  at  the 
cleric's  office  and  pay  the  filing  fee.  A  copy  of  the  petition  together  with  an  original  notice  must  be 
served  on  the  opposing  party.  The  opposing  party  then  has  a  reasonable  time  (usually  20  days)  to 
file  an  answer.  If  the  issue  is  contested  the  case  will  eventually  be  set  for  trial  before  a  judge. 
Modifications  are  often  complicated.  Encourage  ^e  party  to  seek  advice  and  assistance  fix)m 
competent  legal  counsel  and  that  legal  services  might  be  available  for  those  -who  cannot  afford  an 
attorney. 

4.  How  do  I  file  for  legal  separation? 

Legal  separation  is  filed  in  ibe  same  manner  as  a  petition  for  dissolution  of  marriage.  (See 
Iowa  Code  section  598.28.)  Advise  the  party  to  seek  assistance  &om  conq)etent  legal  counsel  and 
tiiat  legal  services  might  be  available  for  those  ^o  cannot  afford  to  hire  an  attorn^. 
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5  How  do  I  file  for  an  annulment? 

An  annulment  is  filed  in  the  same  manner  as  a  petition  for  dissolution  of  marriage.  (See  Iowa 
Code  section  598.28.)  The  litigant  must  provide  an  updated  address  and  telephone  nimiber,  and  also 
provide  the  name,  address,  and  telephone  number  of  the  litigant's  employer,  (^ee  Iowa  Code  section 
598.22B.)  Advise  the  party  to  seek  advice  and  assistance  from  con:q)etent  legal  counsel  and  that  legal 
services  are  available  for  those  that  cannot  afford  to  hire  an  attomey. 

B.  ANSWER 

When  are  my  20  days  up  (for  fiiing  an  answer)? 

Generally  the  20  day  period  to  file  an  answer  commences  fix)m  the  date  of  service  (the  date 
the  defendant  receives  a  copy  of  the  petition),  but  this  could  vary  according  to  ciicimistances  of  the 
case.  (For  information  on  calculating  deadlines,  see  Iowa  Code  section  4. 1  (34).)  The  party  should 
seek  advice  from  competent  legal  counsel  as  to  the  party's  particular  situation. 

C.  CHILD  SUPPORT 

1.  How  do  I  get  my  ex-spouse  to  pay  chfld  support? 

The  answer  to  this  par^'  s  question  dqiends  on  A^ether  the  ex-spouse  was  previously  ordered 
to  pay  child  support  Also,  the  inquiry  requires  the  clerk  to  give  legal  advice,  which  the  clerk  may 
not  provide.  The  party  should  seek  assistance  fix>m  competent  legal  counsel  or  contact  the  Child 
Support  Recovery  Unit  of  the  Department  of  Human  Services. 

2.  My  ex-spouse  won*t  let  me  see  the  Idds.  Do  I  still  have  to  pay  chUd  support? 

Yes,  the  person  must  continue  to  make  support  payments.  Denial  of  visitation  is  a  separate 
issue  fix>m  child  siq>port  Advise  the  party  to  follow  the  directions  of  the  divorce  decree  and  seek 
advice  and  assistance  fix>m  competent  legal  counsel  regarding  the  visitation  issue. 

3.  How  do  I  get  the  court  records  to  show  I've  satisfied  my  child  support  obligation? 

The  party  receiving  the  child  support  payments  is  responsible  for  filing  a  document 
confirming  your  ^^satisfaction  of judgmenf*  in  the  Cleik*s  ofQce  ^^^en  the  judgment  is  paid  in  full.  A 
judge  might  have  to  q>prove  the  ^^satisfaction  of  the  judgment**  Follow  section 624.37  of  the  Iowa 
Code.  Advise  the  par^  to  seek  advice  and  assistance  fix)m  con:^)etent  legal  counsel  if  there  is 
difficulty  in  acquiring  a  satisfaction  to  a  fully  paid  judgment 
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4.  How  far  behind  am  I  on  my  child  support? 

The  clerk  may  provide  the  party  witii  a  copy  of  the  child  support  payment  record,  but  the 
clerk  should  not  attempt  to  calculate  the  support  arrearage.  You  may  also  refer  the  party  to  the  Child 
Support  Recovery  Unit  for  further  clarification. 

5.  I  am  moving  to  a  different  county.  Do  I  still  send  my  child  support  payment  to  the 
clerk's  ofGce  in  this  county?  Or  do  I  send  it  to  the  clerk's  ofBce  in  my  new  county? 

Iowa  Code  section  252B.14(3)  requires  child  siq)port  payments  to  be  made  to  the  clerk*s 
ofGce  in  the  county  where  the  child  support  order  was  filed.  The  party  should  review  the  divorce 
decree  or  most  recent  support  order,  which  should  indicate  where  the  siq}port  order  is  filed.  (Note: 
In  this  example,  the  inquirer  is  currently  sending  payments  to  this  clerk's  ofQce,  so  it  is  assumed 
that  the  support  order  does  not  involve  the  Child  Siq)port  Recovery  Unit  If  the  CSRU  is  involved  or 
there  is  an  income  withholdmg  order  in  the  case,  payments  must  be  made  to  the  Collection  Services 
Center.  See  Iowa  Code  sections  252B.14(2)  and  252B.14(4)) 

6.  How  do  I  get  my  child  support  payments  reduced? 

This  depends  on  the  circumstances.  If  the  siq)port  was  set  in  a  dissolution  decree,  a  petition 
to  modify  the  decree  is  necessary.  If  the  support  was  set  pursuant  to  Iowa  Code  chapter  252A,  then 
the  party  wiU  have  to  deal  with  die  Child  C  v^port  Recovery  Unit  In  either  instance  pleadings  must 
be  filed  and  the  issues  could  be  legally  complicated.  Offering  further  advice  on  this  question 
requires  the  clerk  to  provide  legal  advice,  which  the  clerk  may  not  do.  Encourage  the  party  to  seek 
advice  and  assistance  fiom  competent  legal  counsel. 

7.  Can  I  pay  my  child  support  directly,  to  my  ex-spouse? 

A  person  may  not  pay  child  si^port  directly  to  an  ex-spouse.  Section  252B.  14  of  the  Iowa 
Code  provides  rules  on  payment  of  child  support  Child  siqyport  payments  must  be  made  to  the 
clerk  of  court  wiiere  the  support  order  is  entered  or,  if  income  withholding  or  the  Child  Siq)port 
Recovery  Unit  is  involved,  to  the  Collection  Services  Center.  For  further  information,  instruct  the 
party  to  follow  the  directions  of  the  divorce  decree  or  to  seek  advice  fit)m  competent  legal  counsel. 

8.  My  child  has  graduated  from  h^  schooL  Do  I  still  have  to  pay  child  support? 

The  lawprovidesthatunless  otherwise  emancipated,  child  siqjport  continues  for  achild  until 
1 8  years  of  age  even  if  the  child  has  graduated  fiom  high  school  before  age  1 8.  {See  Iowa  Code 
section  598.1(9).)  A  siq)porting  parent  migjit  also  be  required  to  pay  a  post-secondary  education 
subsidy  through  age  22  if  ordieredto  do  so  by  the  court  Advise  the  party  to  read  the  divorce  decree 
or  seek  advice  from  competent  legal  counsel  for  any  special  circumstance  concerning  his/her  case. 


Ju^2000 


135 


9.  Can  I  get  my  ex-spouse's  wages  garnished  for  not  paying  chfld  support? 

It  depends  upon  the  circumstances  of  the  case.  Does  the  ex-spouse  have  a  court-ordered  child 
support  obHgation  that  is  in  arrears?  If  the  answer  to  this  question  is  Yes,"  then  the  person  might  be 
able  to  obtain  garnishment  of  the  ex-^use's  ws^es.  However,  the  clerk  should  explain  that 
garnishing  wages  can  be  a  complicated  process,  and  that  further  assistance  &om  the  clerk  could  be 
interpreted  as  providing  legal  advice — which  the  clerk  may  not  do.  The  party  should  seek  assistance 
from  a  private  attorney,  from  Legal  Aid  or  Legal  Services  ofBces  (if  he  or  she  cannot  afford  an 
attorney),  or  from  the  Child  Siq)port  Recovery  Unit 

D.  CUSTODY  &  VISITATION 

Where  do  I  go  for  custody  battles? 

Assuming  that  the  party  wants  to  litigate  a  custody  issue,  the  clerk  should  advise  that  all 
pleadings  must  be  filed  in  the  clerk's  ofBce.  Encourage  the  party  to  consult  an  attorney. 

E.  DISMISSALS 

I  filed  a  petition  for  a  divorce,  but  I  changed  my  mind.  How  do  I  dismiss  my  divorce 

case? 

The  answer  to  the  question  depends  on  \^1iether  the  spouse  has  filed  an  answer  or  odier 
responsive  pleading.  If  no  answer  or  other  responsive  pleading  has  been  filed,  the  petitioner  may 
simply  file  a  dismissal.  If  an  answer  or  other  responsive  pleading  has  been  filed,  the  spouse  must 
join  in  the  motion  to  dismiss  the  case.  Advise  the  party  to  seek  assistance  fix>m  an  attorney. 

F^.  DIVORCE  DECREE  IN  ANOTHER  STATE 

I  got  a  divorce  decree  in  another  state.  How  do  I  transfer  it  to  Iowa? 

This  question  typically  arises  v/hen  a  person  wants  to  enforce  a  chUd  or  spousal  siq)port 
obligation  in  Iowa  that  was  ordered  in  another  state.  This  can  be  complicated.  The  party  should 
seek  assistance  from  a  private  attorney  or  see  the  Child  Siq>port  Recovery  Unit 

G.  DIVORCE  DECREE:  WHEN  IS  IT  FINAL? 

1.  Am  I  divorced? 

Refer  the  party  to  the  court  file  and  divorce  decree  jf  available.  If  the  party  still  has 
questions,  advise  die  person  to  seek  advice  from  competent  legal  counsel. 
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2.  Can  I  get  remarried  tomorrow? 


Parties  with  a  valid,  recorded  divorce  decree  may  remarry.  Refer  the  party  to  the  Comity 
Recorder  to  obtain  a  new  marriage  license,  if  appropriate. 

H.  MOTION  TO  QUASH 

I  want  to  file  a  motion  to  quash.  How  do  I  do  it? 

The  answer  depends  on  v/hat  the  party  desires  to  quash,  but  usually  an  injunction  or  an  order 
for  mandatory  income  withholding  has  been  filed  against  the  person.  The  cleik  may  advise  the  party 
to  put  the  motion  to  quash  in  writii^,  serve  a  copy  of  the  motion  on  the  other  party  (see  FAQs 
section  II.AJI),  and  file  it  with  the  clerk's  ofSce.  ITie  matter  will  be  set  for  hearing.  If  forms  for  the 
motion  are  available  in  the  clerks  ofSce,  the  clerk  should  offer  the  forms  to  the  moving  party.  But 
the  clerk  cannot  assist  the  party  in  the  wording  of  the  motion  nor  tell  the  party  who  should  receive  a 
copy  of  the  motion. 

I.  NAME  CHANGE  (as  part  of  a  dissolution  of  marriage) 

I  want  to  take  my  maiden  name  back.  How  do  I  do  that? 

This  is  accomplished  most  often  through  a  divorce  decree  or  annulment  (See  Iowa  Code 
section  598.37.)  The  clerk  may  advise  the  party  to  discuss  this  with  the  party's  attorney.  If  the 
person  is  imrepresented,  advise  the  party  that  she  or  he  must  file  a  written  motion  for  change  of  name 
at  the  clerk's  o£5ce,  and  deliver  a  copy  of  the  motion  to  the  opposing  party.  The  request  will  then  be 
considered  by  the  judge. 

,l^p,te:  Por  information  oil  name  changes  other  than  those  arising  from,  a.,  dissolution  of 
marriage,  see  FA  Qs  section  n.F.  1  above. 

J.  PATERNITY 

1.  How  do  I  establish  /  disestablish  paternity? 

Iowa  Code  chapters  252F  and  600B  discuss  these  issues.  Reviewing  those  statutes  mi^  be 
beneficial.  Establishing  or  disestablishing  paternity  is  a  very  important  matter  and  can  be  very 
complicated.  Encourage  the  party  to  seek  assistance  from  competent  legal  counsel.  The  clerk  might 
also  suggest  that  the  party  contact  Child  Siq)port  Recovery  Unit  for  further  mformation. 

2.  How  do  I  get  a  blood  test? 

In  a  case  to  establish  paternity  a  party  may  request  the  judge  to  order  blood  testing:.  (See 
Iowa  Code  section  600B.41.)  The  request  should  be  in  writing  in  the  form  of  a  motion,  filed  withthe 
clerk,  with  copies  provided  to  opposing  parties.  The  judge  will  then  consider  die  request 
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K.  RESTRAINING  ORDERS 


I  want  a  restraining  order.  Will  you  do  this  for  me? 

If  this  is  a  request  for  a  domestic  abuse  protection  order  under  Iowa  Code  chapter  236,  the 
clerk  shall  offer  forms  and  some  assistance  with  filing  and  presenting  the  petition  to  a  judge.  For 
other  types  of  restraining  orders  advise  the  party  to  seek  assistance  from  competent  legal  counsel 
and  that  legal  services  might  be  available  for  those  who  cannot  afford  an  attorney. 
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V.  Criminal  and  Traffic  Cases 


A.  APPEALS 

How  do  I  file  a  notice  of  appeal? 

In  simple  misdemeanor  cases,  a  party  may  give  notice  orally  to  the  magistrate  at  the  time 
judgment  is  rendered  that  the  party  appeals  or  by  delivering  to  the  magistrate  not  later  than  ten  days 
thereafter  a  written  notice  of  appeal.  (See  Iowa  Rule  of  Criminal  Procedure  54(1);  see  also  Iowa 
Rule  of  Appellate  Procedure  5  for  deadline  for  filing  notice  of  appeal.)  In  indictable  cases  a  party 
files  written  notice  with  the  clerk  of  court  where  the  judgment  was  entered;  the  notice  must  be  signed 
personally  or  by  the  party's  attomey.  It  shall  specify  the  party  taking  the  appeal  and  the  judgment 
appealed  &om.  The  appellant  shall  serve  a  copy  of  the  notice  on  the  prosecutor  and  file  proof  of 
service  with  the  cleric  Promptly  after  filing  the  notice  of  appeal  with  the  clerk  of  the  trial  court, 
appellant  shall  mail  or  deliver  to  the  Cleric  of  the  Supreme  Court  and  to  the  Attomey  General  an 
information  copy.  (See  Iowa  Rules  of  Appellate  Procedure  6  and  101.) 

B.  ATTORNEYS 

1.  How  do  I  get  an  attorney? 

Parties  have  the  right  to  hire  their  own  attomey.  If  financially  unable  to  do  so,  a  party  may 
apply  for  a  court-appointed  attomey,  and  the  clerk  should  provide  the  appropriate  forms.  The  judge 
wUl  then  consider  the  request  and,  based  on  criteria  established  by  the  state  legislature,  determine 
Another  the  party  is  eligible  for  coiirt-a^pqmted  counsel. 

2.  Why  do  I  have  to  reimburse  the  state  for  court-appointed  attorney  fees? 
The  legislature  passed  a  law  that  requires  the  courts  to  order  such  reimbursement 

3.  Why  can't  I  have  a  court-appointed  attomey? 

Hie  state  legislature  established  the  financial  criteria  for  determining  when  a  person  qualifies 
for  a  court-appointed  attomey  in  criminal  cases.  (&eIowa  Code  section  815.9.)  Ajudge  makes  the 
decision  on  Aether  a  defendant  qualifies  for  a  court-appointed  attomey  based  on  the  defendant's 
financial  resources.  Clerks  do  not  play  a  role  in  determining  v/bo  gets  a  court-appointed  attomey. 
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C.  BOND 

1.  How  do  I  get  a  friend  oat  of  jail  (out  on  bond)? 

If  bond  has  been  set,  advise  the  party  how  that  bond  may  be  posted. 

2.  When  will  I  get  my  bond  money  back? 

Bonds  are  only  released  upon  order  by  a  judge  or  dismissal  of  the  charges.  Furdiennore,  the 
bond  is  returned  only  to  the  party  posting  it,  and  the  bond  is  subject  to  the  clerk's  set-off  toward  any 
amoimt  owed  by  that  party  to  the  clerk. 

D.  CHARGES  &  CHARGING  ISSUES 

1.  What  have  I  been  charged  with? 

The  clerk  may  show  the  defendant  the  file  assuming  it  is  not  confidential  or  sealed  If  the 
defendant  has  furtiier  questions,  the  clerk  should  suggest  that  the  party  consult  with  an  attorney  or 
with  the  prosecutor's  office. 

2.  It  wasn't  my  car  so  why  did  I  get  a  ticket  for  no  insurance? 

Clerks  are  not  authorized  to  speak  for  law  enforcement  ofQcers  or  to  speculate  as  to  \^iiy  an 
officer  did  or  did  not  issue  a  ticket  ^courage  the  party  to  seek  advice  fiom  competent  legal  counsel 
or  ask  the  prosecuting  attorney. 

E.  COMPLAINTS  (REGARDING  POUCEOFTICERS) 

How  do  I  file  a  complaint  about  a  police  o£Gcer? 

The  clerk  may  refer  the  party  to  the  police  department  or  to  the  prosecutor's  office. 

F.  COURT  COSTS 

1.  Why  are  my  conrt  costs  so  hig^? 

Court  costs  are  established  by  the  legislature;  the  clerk's  duty  is  merely  to  assess  and  collect 
those  costs. 

2.  Why  do  I  have  to  pay  court  costs  when!  didn't  go  to  court? 

Court  costs  are  established  by  the  legislature  and  they  are  fees  for  the  filing  and  processisg  of 
the  case  rather  than  a  fee  for  personal  q)pearances. 
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3.  What  is  the  30%  surcharge  for? 


Section  911.1  of  the  Iowa  Code  provides  that  the  surcharge:  "...shall  be  used  for  the 
maintenance  and  improvement  of  criminal  justice  programs,  law  enforcement  efforts,  victim 
compensation,  crime  prevention,  and  the  improvement  of  the  professional  training  of  personnel,  and 
the  plaiming  and  support  services  of  the  criminal  justice  system.*' 

G.  DEPARTMENT  OF  TRANSPORTATION 

1.  What  is  the  DOT  telephone  number? 

General  information:  (515)237-3053 

License  remstatement:  (800)  532-1 121  I 

2.  Will  you  call  the  DOT  and  tell  them  that  I  paid  my  ticket? 

Due  to  the  large  volume  of  traffic  tickets,  clerks  do  not  make  individual  calls  for  Has  purpose. 
If  the  ticket  has  been  paid,  ^e  clerk  should  provide  the  party  with  written  receipt  that  can  be 
presented  to  the  DOT  as  proof  of  payment  Tell  the  person  the  phone  number  to  call  or  DOT 
location  where  he  or  she  can  go  to  take  care  of  this  matter. 

H.  FINES 

1.  How  do  I  get  my  fines  taken  directly  out  of  my  check? 

J-. ,  The  clerk  may  refer  the  party  to  a  voluntary  wage  wiAhoL^ngform  if  available  and  assist  the 
piarty  with  completmg  the  form. 

2.  I  want  to  pay  a  fine,  but  I  don't  know  what  it  is  for. 

The  clerk  may  assist  the  party  in  reviewing  her  or  his  case  record  to  determine  if  a  fine  has 
be^  unposed,  the  reason  for  the  fine,  and  the  amount 

3.  When  do  I  have  to  pay  my  fine? 

Fines  are  usually  due  at  sentencing  unless  additional  time  to  pay  is  granted  by  ibs  court 

4.  Why  won't  you  take  my  check? 

Checks  are  not  acceptable  forcash  bonds.  However,  most  clerk's  offices  will  accept  checks 
aspaymentfi>r  fines  and  costs  unless  the  party  has  had  check  problems  in  the  past 


5.  I  paid  this  ticket  a  while  ago.  Why  don't  you  show  it  paid? 

If  the  party  can  produce  some  proof  of  payment  the  clerk  will  investigate  why  credit  does  not 
appear  on  the  docket 

6.  Will  you  give  me  an  extension  to  pay  my  fine? 

Only  a  judge  may  grant  an  extension.  The  defendant  should  file  a  request  in  writing  with  the 
clerk  vfbo  will  then  give  the  request  to  the  judge  for  consideration. 

7.  What  do  the  police  do  with  all  the  money  I  pay? 

Fine  payments  do  not  go  to  ofGcers  or  law  enforcement  agencies  directly,  but  are  paid  to  the 
general  fund  of  the  State  of  Iowa  or  to  the  general  funds  of  the  cities  or  counties  of  the  jurisdiction. 

L  GUILTYPLEA 

How  do  I  plead  goflty? 

Some  clerks*  offices  provide  forms  for  guilty  pleas  in  simple  misdemeanors.  For  more 
serious  offenses  suggest  the  party  consult  competent  legal  counsel  or  speak  to  die  prosecutor. 

J.  UCENSE  SUSPENSION 

Why  is  my  license  suspended  when  I  paid  my  ticket? 

 It  is  likely  that  either  die  DOT  has  not  recorded  the  payment  and  lifted  the  suspension,  or  die 

f«rty*s  license  is  su$ended  for  other  reasons.  Advise  the  party  to  confiact  tliSlbO'f  ihii  be  prep^Qrbd ' 
to  provide  proof  of  payment  of  the  ticket 

K.  NOTICES 

1.  How  can  I  get  a  second  notice  when  I  didn't  get  a  first  notice? 

The  court  views  the  trafQc  citation  or  the  order  of  judgment  as  the  first  notice  and  the 
reminder  as  the  second  notice.  (Note:  this  question  pertains  to  Central  Collections  Unit  notices 
mailed  by  clerks.  A  committee  is  reviewing  the  optimum  number  of  notices  as  well  as  the  wording 
on  the  notices  to  eliminate  diis  confusiorL) 
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2. 1  have  received  several  notices  regarding  my  unpaid  fines.  Each  indicates  a  differem 
date  to  pay.  When  is  my  fine  really  due? 

Under  Iowa  law,  fines  and  fees  (if  any)  are  due  at  sentencing  imless  a  court  order  indicate: 
otherwise.  The  Court,  upon  a  showing  of  good  cause,  may  issue  an  order  granting  additional  tune  ti 
psy.  Before  adding  a  late  payment  surcharge  or  other  penalty  authorized  by  the  Iowa  legislature  (se* 
next  question),  the  clerk  of  court  or  other  state  agency  wUl  send  a  notice  to  a  person  "who  has  not  paii 
a  fine.  Some  notices  are  mandated  by  law.  Others  are  sent  as  a  courtesy.  In  either  situation,  eacl 
notice  may  establish  a  new  deadline  date  to  pay  the  fine.  If  the  person  pays  the  fine  before  the  nev 
deadline,  the  new  sanction  will  not  be  imposed. 

^  NOTE:  Read  the  notices  carefully.  If  a  person  has  already  received  multiple  notice 
the  person's  driver's  license  might  be  suspended. 

3.  What  will  happen  if  I  don't  pay  my  fine  by  the  due  date? 

The  Iowa  legislature  has  established  sanctions  and  several  collection  methods  to  induct 
parties  to  pay  amounts  due.  These  methods  include,  but  are  not  limited  to: 

•  suspending  the  person's  drivers  license; 

•  addu^  a  10  percent  surcharge  to  die  balance  due  the  Central  Collections  Unit; 

•  deducting  the  unpaid  fine  and  costs  from  income  tax  refunds;  or 

•  garnishing  the  person*  s  wages. 

L.  RECORDS  &  WARRANTS 

1.  Why  won't  you  do  a  record  check  for  me? 

'  -  The  clerk's  office  is  required  to  keep  the  records  open  and  accurate.  Due  to  stafSi^  an( 
liability  considerations,  however,  the  clerk  does  not  conduct  record  searches. 

2.  This  isn't  supposed  to  be  on  my  record.  Why  is  it  showing  up? 

The  cledc  should  first  determine  if  the  matter  was  recorded  properly  and,  if  so,  advise  tb 
party  to  sedc  advice  and  assistance  firom  competent  legal  counsel. 

3.  Is  there  a  warrant  out  for  my  arrest? 

The  party  should  check  with  local  law  enforcement;  clerks  are  not  authorized  to  provide  thi 
information. 

M.  RESTRAINING  ORDERS 

How  do  Ililt  a  no  contact  order? 
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Since  this  involves  rescinding  a  court  order  the  clerk  should  advise  the  party  to  file  a  written 
request  with  the  clerk  and  provide  a  copy  to  the  county  attorney.  A  judge  will  then  consider  the 
request  If  there  are  forms  available  for  this  purpose,  the  clerk  should  provide  the  appropriate  form 
to  the  party. 

N.  SENTENCES:  OUTCOMES  &  OPTIONS 

1.  What  will  be  my  sentence? 

The  judge  imposes  the  sentences  and  it  would  be  inappropriate  for  the  clerk  to  speculate. 

2.  Am  I  going  to  jafl? 

Sentencing  depends  on  a  variety  of  factors  and  it  would  be  inappropriate  for  the  clerk  to 
speculate  on  what  the  judge  might  do. 

3.  Where  can  I  go  for  traffic  class? 

The  party  should  check  with  the  prosecutor's  ofGce. 

4.  How  do  I  get  unsupervised  probation? 

Because  this  is  such  an  important  issue,  the  clerk  should  emphasize  that  die  best  option 
would  be  to  consult  with  competent  legal  counsel.  However,  if  the  defendant  is  not  going  to  contact 
an  attomey,  the  clerk  may  suggest  that  the  defendant  could  contact  the  county  prosecutor  to  discuss 
the  issue,  or  the  defendant  could  make  the  request  to  the  judge  at  sentencing.  But  the  cleik  may  not 
tell  the  defendant  whicii  op^oh  ihe  party  should  choose. 
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VI.  Probate 


1.  Can  I  file  my  own  guardianship  and  conservatorship? 

It  is  possible  to  file  your  own  guardianship  and  conservatorship,  but  due  to  legal  complexities 
and  potoitial  liability  the  party  should  be  advised  to  iSrst  consult  an  attorney. 

2.  As  a  guardian  (or  conservator),  do  I  have  to  file  an  annual  report? 

It  is  assumed  that  this  question  pertains  to  reporting  requirements  for  guardians  and 
conservators.  The  requirements  are  found  at  sections  633.669  and  663.670  of  the  Iowa  Code. 
Guardians  and  conservators  must  file  annual  reports  unless  the  court  otherwise  orders. 


NOTE:  For  more  information  on  handling  guardianships  and  conservatorships,  see: 
Guardianshq)  and  Conservatorship  Handbook,  by  the  Young  Lawyers  Division  of  the  Iowa  State 
Bar  Association.  (Toobtainacopy  call:  (515)243-3179) 


3.  Do  you  have  my  will? 

The  cleric  may  tell  the  party  whether  his  or  her  will  is  being  stored  in  the  cleric's  office. 

4.  How  do  I  file  a  claim  m  probate? 

Iowa  Code  sections  633 .4 1 0  through  633 .449  regulate  the  filing  of  claims  in  probate  cases. 
The  clerk  should  offer  any  forms  that  might  be  available  for  that  purpose.  Some  clerks'  offices  also 
offer  basic  information  on  the^steps  required  in  filing  a  claim.  (Check  with  your  clerk  of  court) 
However,  there  are  many  questions  \^ch  require  legal  analysis,  such  as  statute  of  limitations, 
separate  actions  in  lieu  of  claims  in  probate,  secured  :  ^d  unsecured  claims,  contingent  claims, 
classification  of  debts  and  charges,  order  of  payment,  and  procedure  yibsn.  disallowed.  The  cleric 
should  advise  the  party  to  seek  advice  and  assistance  from  an  attorney. 

5.  Do  I  have  to  open  an  estate  for  a  dead  relative? 

'( 

This  question  requires  a  legal  opinion,  \^ch  die  cleric  may  not  offer.  An  estate  is  not 
required  for  every  deceased  person,  but  it  may  be  necessary  to  transfer  property,  pay  just  claims,  and 
obtain  tax  clearances.  The  clerk  should  advise  the  party  to  seek  assistance  fix>m  competent  legal 
counsel. 

6.  Can  I  have  the  form  to  file  a  claim  in  probate  court? 

Thelowa  Rules  of  Civil  Procedure  do  not  provide  forms  for  probate  cases. 
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Vn.  SmaU  Claims 


NOTE:  The  Legal  Services  Corporation  of  Iowa  (800-532-1503)  provides  a  heipfiil  guide  on 
landlord/tenant  cases.  In  addition,  the  Iowa  State  Bar  Association's  handbook— '*Howto  Use  Small 
Claims  Court*'  -  is  very  helpful.  It  should  be  available  at  the  clerk's  counter.  Otherwise,  call  the 
ISBA  in  Des  Moines  at  (515-243-3179). 

A.  FILING  A  SMALL  CLAIM  CASE 

1.  How  do  I  file  a  smaU  claim? 

The  clerk  may  provide  any  pamphlets  that  are  available  (e.g.,  from  the  Young  Lawyers 
Division  of  the  state  bar  association)  as  well  as  forms  for  filing  small  claims.  You  may  also  point  out 
where  information  should  be  placed  on  the  forms.  You  should  not  offer  recommendations  as  to  the 
phraseology  of  the  information  that  goes  on  the  form,  v/bom  the  party  should  sue,  or  A^ether  a  small 
claim  should  be  filed. 

2.  Whom  do  I  file  against? 

This  question  requires  the  clerk  to  offer  legal  advice,  yMch  a  clerk  may  not  provide.  Advise 
the  plaintiff  to  consult  with  conq)etent  legal  counsel. 

3.  Do  I  have  a  case  against  this  guy? 

This  question  requires  a  clerk  to  interpret  how  the  law  will  apply  in  a  particular  litigant's  case, 
which  would  constitute  legal  advice.  Clerks  caimot  ^yide  legal  advice.  The  party  should  ask  an 
attorney  on  this  question. 

4.  I  live  in  Iowa  and  the  defendant  lives  in  ANOTHER  STATE.  Where  do  I  file? 

The  answer  to  Uns  question  depends  on  the  particular  circumstances  of  ibs  case.  The  clerk 
should  advise  the  plaintiff  to  consuh  with  competent  legal  counsel. 

5.  I  live  in  this  county  and  the  person  I  want  to  sue  lives  in  ANOTHER  COUNTY  in 
Iowa.  Where  do  I  file? 

The  answer  to  this  question  depends  on  the  particular  circumstances  of  tiie  case.  The  clok 
should  advise  the  plaintiff  to  consult  with  competent  legal  counseL 

6.  What  Hand  of  notice  do  I  have  to  give? 


The  type  of  notice  may  vary  with  the  circumstances,  such  as  the  type  of  claim  the  party  wishes 


to  file  and  whether  the  defendant  lives  in  Iowa.  The  clerk  may  pomt  out  the  various  types  of  service 
available  pursuant  to  section  63 1 .4  of  the  Iowa  Code.  For  further  mfonnation  on  this  issue,  the  party 
should  consult  with  an  attorney. 

7.  Once  I  file  my  claim,  how  long  before  I  go  to  court? 

This  is  an  administrative  question,  ^^ch  may  be  answered  by  the  clerk.  Once  a  petition  is 
filed  it  must  be  served  upon  the  opposing  party  vfho  is  then  given  a  reasonable  time  to  respond,  usually 
20  days  firom  date  of  service.  If  an  answer  is  filed  denying  the  claim  the  magistrate  clerk  will  set  the 
case  for  hearing  according  to  the  magistrate's  (or  district  associate  judge's)  schedule  and  mtice  will  be 
mailed  to  all  parties.  In  some  counties,  unless  waived  by  court  order,  mediation  is  required  prior  to 
setting  the  case  for  hearing.  In  those  counties  the  clerk  should  inform  the  party  about  that  requirement 
and  that  notice  for  the  mediation  will  be  sent  to  all  parties  the  same  as  the  notice  for  the  hearing. 

8.  My  case  was  dismissed  a  year  ago.  Canlrefile? 

The  answer  depends  upon  how  the  case  was  dismissed  (i.e.,  with  or  without  prejudice)  and 
whether  the  statute  of  limitations  has  expired,  A^ch  can  be  a  complicated  issue.  The  par^  should 
seek  advice  from  competent  legal  counsel. 

9.  Will  yon  mail  me  thirty  smaD  claims  forms? 

Most  clerks*  ofGces  will  not  do  this.  Clerks  will  mail  one  copy  fi?ee  of  charge.  The  recipient  is 
allowed  to  make  copies  firom  the  original. 

B.  ANSWERING  A  SMALL  CLAIM  PETITION 

1.  I  received  a  small  claim  notice  in  the  maiL^  What  do  I  do  now?  -  -  - 

•■  • .— ■.  '  '  ■  • 

The  defendant  should  follow  the  instructions  on  the  notice  and  peihaps  seek  advice  fix>m  an 
attomey .  The  clerk  cannot  tell  the  defendant  \^edier  to  admit  or  deny  the  claim  or  how  to  respond  to 
the  notice;  diis  would  be  legal  advice,  vMch  clerics  cannot  provide. 

2.  How  do  I  file  a  counterclaim? 

The  clerk  may  provide  the  appropriate  forms  and  indicate  where  the  information  should  be 
placed  on  the  form,  but  cannot  suggest  phraseology  or  in^ether  a  counterclaun  should  be  filed. 

C  BANKRUPTCY &ITS  IMPACT 

I  filed  a  debt  collection  case  against  a  person;  After  tliat^  the personfiI(edfi>Fbankniptcy. 
How  wilLthe  bankruptcy  case  affect  my  case  against  that  person? 


Tlie  answer  to  this  question  can  be  complicated.  It  requires  legal  advice,  which  clerics  cannot 
provide.  From  a  procedural  standpoint  the  clerk  may  advise  that  the  filing  of  bankruptcy  generally 
suspends  ("stays**)  the  state  court  proceedings.  The  party  should  seek  advice  from  competent  legal 
counsel  as  to  how  the  bankruptcy  might  affect  the  plaintiffs  claim. 

D.  COLLECTING  ON  A  JUDGMENT 

1.  How  long  is  my  judgment  good  for? 

The  statute  of  limitations  for  small  claims  judgments  for  execution  purposes  is  twenty  years, 
and  liens  on  those  judgments  exist  for  ten  years.  {See  Iowa  Code  sections  614.1(6),  6262  and  63 1.12.) 

2.  Once  a  judgment  is  obtained,  how  long  before  I  get  my  mon^? 

This  question  requires  caution  by  the  clerk.  A  judgment  gives  the  judgment  creditor  a  lien 
against  the  defendant,  but  the  judgment  and  lien  do  not  guarantee  voluntary  payment  The  judgment 
creditor  may  pursue  collection  through  various  legal  forms  of  execution,  but  these  can  be  complicated. 
The  party  should  seek  advice  from  an  attorney. 

3.  How  do  I  obtain  garnishment? 

The  clerk  may  provide  appropriate  forms  that  are  available  for  this  process  and  point  out  where 
information  should  be  placed  on  the  forms,  but  the  clerk  should  not  give  any  advice  as  to  how  the 
garnishment  should  be  pursued. 

4.  How  many  garnishments  can  be  on  a  person  at  one  time? 

dhly  one  execution  shall  be  in  existence  at  th6  same  tune.  Iowa  Code  section  62'^3.) 
The  party  should  consult  an  attorney  for  options. 

5.  How  do  I  find  out  where  the  defendant  worics? 

This  information  could  be  obtained  through  a  debtor  examinatioiL  after  a  judgment  has  been 
obtained  and  the  judgment  creditor  has  unsuccessfully  attempted  an  execution  on  that  judgment  (/S!ee 
FAQs  I.C3  above.)  There  are  certain  legal  requirements  that  must  be  met  before  you  get  to  that  point 
so  the  clerk  should  advise  the  judgment  creditor  to  seek  advice  and  assistance  from  competent  legal 
counsel. 

6.  I  tried  an  execution  but  it  didn't  work.  What  do  I  do  now? 

The  clerk  cannot  tell  the  person  v/hat  he  or  she  should  do  in  this  circumstance.  One  option, 
however,  is  a  debtor  examination.  (See  previous  question.) 
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7.  How  do  I  stop  a  garnishment? 


The  clerk  may  provide  the  defendant  with  appropriate  forms  for  requesting  a  hearing,  if  sue 
forms  are  available.  Otherwise,  the  cleric  should  advise  the  defendant  that  a  motion  to  contest  tl: 
garnishment,  needs  to  be  filed  with  the  clerk's  office  with  notice  to  the  garnishing  party.  A  hearin 
will  then  be  scheduled  before  a  judge. 

8.  Why  can't  the  judge  just  put  the  defendant  in  jaU? 

The  clerk  may  advise  that  jail  is  not  a  legal  remedy  available  in  civil  proceedings.  The  plaint! 
may  wish  to  consult  competent  legal  counsel  to  explore  other  available  options. 

9.  Can  the  defendant  make  instaUment  payments  on  the  judgment? 

The  judgment  entry  may  provide  for  installment  payments,  or  the  defendant  may  petition  tb 
court  for  installment  payments.  (See  Iowa  Code  section  63 1.12.)  The  judgment  creditor  may  als 
accept  partial  payments  even  if  they  are  not  explicitly  authorized  in  the  judgment,  but  the  defendai 
should  seek  advice  from  an  attomey  as  to  whether  tiie  judgment  creditor  who  has  accepted  parti: 
payments  will  be  prevented  fix)m  seeking  accelerated  collection  of  the  judgment  through  other  leg; 
means. 

10.  The  other  party  paid  me  just  the  judgment  and  not  court  costs. 

How  do  I  collect  the  court  costs? 

If  the  judgment  required  the  defendant  to  pay  court  costs,  tiie  judgment  hen  does  not  have  to  b 
released  until  those  costs  are  paid.  The  plaintiff  may  pursue  payment  throughexecution  and  the  ckx 
should  provide  fprms  foi;  doi^  _       .    .  .  .  ^ 

E.  INTEREST  CALCULATION 

How  do  I  figure  interest? 

Note:  Strongly  recommend  to  your  judges  that  they  must  include  the  interest  rate  in  tfa 
judgment] 

Few  cleric's  ofBces  calculate  the  interest  due  for  litigants.  The  cleric  may  at  least  provide  to  ft 
party  the  appropriate  infomiation  to  calculate  die  interest  if  not  provided  in  the  judgment  entry.  Th 
cleric  may  also  provide  a  calculator  at  the  fix>nt  counter  andinstmctions  on  how  to  calculate  interest 
The  following  are  some  simple  steps  fi>r  calculating  interest  Not  every  case  allows  for  a  simpl 
answer,  however.  Theamountofinterestdue  could  be  influenced  by  \^etherthelitiganthas  ahead 
received  partial  payment  of  the  judgment  or  interest  Nevertheless,  the  following  steps  should  b 
helpfiil  to  many  pro  5e  litigants: 
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A  Basic  Method  for  Calculating  Interest  on  a  Judgment 


Step  1: 


Multiply 


$        m       X  PI 


%=  [A] 


judgment  amount     interest  rate 


annual  amount 
of  interest  due 


Step  2: 


Divide  [A]  by  365  =  [D]  the  daily  interest  amount 


Step  3: 


Multiply  the  daily  interest  amount  [D]  times  the  number  of  days  since 
the  initiated  file  date  to  determine  the  amount  of  interest  owed. 


Example:  Judgment  of  $2000;  interest  rate  of  6%  per  year,  280  days  since  the  date  the  small 


F.  LANDLORD  &  TENANT  CASES:  FORCffiLE  ENTRY  AND  DETAINER  (FJ:J).) 
1.  Does  a  three  day  **notice  to  quit**  include  weekends  and  holidays? 


2.  Other  questions  about  Forcible  Entry  and  Detainer  (FED)  cases.^. 

This  can  be  a  very  complicated  area  of  the  law,  so  the  party  should  consult  an  attorney  on 
almost  all  other  que^ons.  However,  the  Legal  Services  Corporation  of  Iowa  has  a  very  informative 
guide  book  on  legal  issues  related  to  FEDs.  [Call  toll-free:  1-800-532-1503]  Clerks*  ofQces  should 
obtain  a  copy  and  make  it  available  as  a  reference  book  at  the  counter.  Legal  Aid  might  also  provide 
free  or  low  cost  legal  services  for  low-income  residents  v/ho  cannot  afford  an  attorney. 

G.  MINORS  AS  PARTIES  IN  A  SMALL  CLAIM  CASE 

1.  Pm  15  years  old  and  I  haven't  been  paid  for  work  I've  done.  How  do  I  sue  to  get  my 
money? 

A  minor  may  sue  a  defendant,  but  the  minor  must  have  a  parent  or  guardian  complete  and  sign 
a  small  claim  petition. 

2.  Can  I  sue  a  minor? 

Yes  —  a  minor  may  be  sued,  but  no  judgment  may  be  taken  against  a  minor  unless  die  minor  is 
defended  by  a  guardian  ad  litem.  (See  Iowa  Rule  of  Civil  Procedure  13.)  Suing  a  minor  involves 
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claims  petition  was  filed. 


1.  $2000  X  .06=  $120  annual  interest 

2.  $120/365  =  $J29  per  day 

3.  $.329  X  280  days  =  $92.05  interest  owed 


Yes. 
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numerous  legal  issues,  so  the  party  should  seek  the  advice  and  assistance  of  competent  legal  counsel. 
H.  SATISFYING  &  RELEASING  THE  JUDGMENT 

1.  I  paid  my  judgment  in  full  and  the  plaintiff  has  not  released  it 
How  do  I  get  the  judgment  released? 

There  is  a  procedure  for  this  contingency  foimd  in  Iowa  Code  section  624.37,  but  the  party 
should  seek  advice  from  competent  legal  coimsel  on  this  issue. 

2.  I  paid  my  judgment  so  why  don't  you  satisfy  it? 

The  judgment  creditor  (the  person  who  was  owed  the  money)  is  responsible  for  satisfying  the 
judgment,  not  the  clerk.  {See  Iowa  Codie  section  624.37.) 

L  TIME  LIMIT  FOR  FILING  A  SMALL  CLAIM 

What  is  the  time  limit  to  file  a  small  claim?  [Statute  of  limitations  question] 

Iowa  Code  chapter  614  addresses  this  question,  but  other  Code  cheers  could  apply  depending 
on  the  type  of  claim  and  the  facts  involved  in  the  case.  The  parfy  should  consult  with  an  attCHney. 
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Welcome  to  the  Utah 
STATE  Courts. 


tmfO/tautiUn'k.utetum  |0v 


WE  Will  BE  HAPPY  TC*.  HELP  YOU  IF  WE  CAN.  HOWEVER,  WE  ARE  ALLOWED  TO  HELP 
YOU  ONLY  IN  CERTAIN  WAYS,  SINCE  WE  WANT  TO  BE  FAIR  TO  EVERYONE. 


This  Is  a  list  of  some  things  the  court  staff  can  and  cannot  do  for  you. 


Wo  can  provide  you  vr:th  a  list  of  local 
lawyers  or  th^  tftiephone 
number  of  the  Utah  State  Bar 
lawyer  refeirai  service. 

We  can  explain  and  answer  questions 
about  how  the  court  works. 

We  can  give  you  gen^^^i  Infbmiatlon 
about  court  rules,  procedures 
and  practices. 

We  ain  provide  covriuchedules  and 
InformaUon  or\  how  to  get  a 
case  scheduled. 

'We  tail  i|lve  you  IritTSlr^  from 
your  case  nie. 

We  can  giveyou  samples  of  court 
forms  that  are  available. 

We  can  usually  answer  questions 
about  court  deadlines  and 
how  to  compute  them. 


We  cannot  tdl  you  whether  or  not 

you  should  bring  your  case 
to  court. 

Wa  cannot  tell  you  what  words  to  use 
in  yoLT  court  papers. 
Hoifvcvtr,  M  v«a  tnedc  your  papas 
forcompittenes.  Forcximpte,  we 
chfidc  for  ^gmbttcSt  nuUiiZAdon, 
conrect  couny  fame,  correct  ca^e 
twrber  and  presonce  of 
ittachmcnts. 

We  cannot  tell  you  what  to  say  In 
court 

We  cannot  give  you  an  opinion  about 
-  whatwill  happen  IfTOU"  ^ 
bring  your  case  to  court 

Wo  cannot  talk  to  the  judge  for  you. 

We  cannot  let  you  tall<  to  the  Judge 
outside  of  court 

We  cannot  change  an  order  signed  by 
a  judge. 


Utah  Court  Ssrstem  Mission  Statement 

The  mission  of  the  Utah  Courts  is  to  provide  the  people  an  open,  fair,  efficient 
and  independent  system  for  tiie  advancement  of  Justice  under  die  law. 


6  2000  Utah  JudlcUl  Council  (apiiroved  000424).  Written  by  David  L.  Mower.  District  Jud|0 


154 


Legal  Advice 

V 

Access  to  the  Courts 

Do  YOU  Know  the  Difference? 


Michigan  Judicial  Institute 
PO  Box  30205 
Lansing,  MI  48909 


Reprinted  with  permission  of  the  Michigan  Judicial  Institute 


Disclaimer: 

This  material  has  been  endorsed  by  the  Michigan  Supreme  Court  as  a 
model  for  providing  information  to  the  public  and  access  to  the  Michigan 
court  system.  However,  individual  courts  may  have  different  policies  and 
procedures.  If  any  information  contained  in  this  material  conflicts  with 
your  court's  policies  and  procedures,  contact  your  chief  judge  or  court 
administrator  for  clarification. 


For  information  on  how  to  obtain  the  Legal  Advice  training  disk  (CD-i), 
contact: 

•  VuCom 

1256  Kirts  Blvd.,  Ste.  300 
Troy,  MI  48084 
248/362-4212 
www.vucom.com 


For  information  regarding  CD-i  equipment,  contact  VuCom  (listed  above) 
or  a  licensed  LG  Electronics  dealer. 

Copies  of  this  booklet  are  available  free  of  charge  for  the  first  1-10  copies 
requested;  each  copy  beyond  10  will  be  billed  at  $2.50  each.  To  order, 
contact: 

•   Michigan  Judicial  Institute 

PO  Box  30205 
Lansing.  MI  48909 
517/334-7805 


Copyright  ©1997  by  Michigan  Judicial  Institute 
All  rights  reserved. 


Legal  Advice 

V 

Access  to  the  Courts 

Do  YOU  Know  the  Difference? 


Introduction 

Every  day  every  clerk  in  every  court  in  every  state  is  bombarded  with  ques- 
tions about  courts,  procedures,  judges  and  cases.  Most  court  clerks  have 
been  told  they  cannot  give  legal  advice  when  answering  questions.  Many 
courts  have  posted  signs  informing  the  public  that  court  clerks  are  not 
allowed  to  give  legal  advice.  And  probably  every  clerk  in  every  court  in 
every  state  has,  at  one  time  or  another,  repeated  the  phrase,  "I'm  sorry.  Fm 
not  allowed  to  give  legal  advice.'* 

Do  you  know  what  information  can  be  provided  and  what  information 
would  be  considered  legal  advice? 

•  Can  a  clerk  tell  parties  whom  they  should  sue? 

•  Can  a  clerk  tell  a  party  what  form  to  use? 

•  Can  a  clerk  tell  parties  what  their  options  are? 


Legal  Advice  v  Access  to  the  Courts 
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Purpose  of  this  Training: 


If  you  don't  know  the  answers,  don't  worry  because  you  are  not  alone. 
Clerks  in  courts  across  the  country  have  questions  about  what  is  and  isn't 
legal  advice. 


Purpose  of  this  Training: 


This  training  is  designed  to  help  court  staff  understand  the  types  of  informa- 
tion they  can  provide.  It  is  specifically  designed  for  court  support  staff  who 
provide  telephone  and  counter  assistance  as  a  major  part  of  their  job  duties. 

This  training  will  cover  three  areas: 

•  The  reasons  court  clerks  cannot  provide  legal  advice; 

•  Guidelines  for  determining  what  is  and  is  not  legal  advice;  and 

•  Commonly  asked  questions 

Although  court  clerks  are  told  that  they  cannot  give  legal  advice,  they  usu- 
ally do  not  know  why.  There  are  several  reasons: 

1.  Neutrality^:  Court  clerks  must  remain  neutral  and  cannot  promote  or 
recommend  a  particular  course  of  action.  Even  though  a  clerk  may  have 
processed  hundreds  of  similar  types  of  cases,  he  or  she  is  not  in  a  position 
to  know  what  is  in  a  litigant's  best  interest.  Only  litigants  or  their  attor- 
neys can  make  that  determination. 

2.  Impartiality^:  Court  clerks  have  an  "absolute  duty  of  impartiality".  A 
court  employee  can  "never  give  advice  or  information  for  the  purpose  of 
favoring  one  court  user  over  another."  This  is  very  important  because 
court  clerks  have  considerable  knowledge  about  the  way  in  which  their 
court  functions.  That  knowledge  must  be  shared  fairly  and  in  a  manner 
that  does  not  involve  the  disclosure  of  confidential  or  ex  parte  communi- 
cation. "Advising  a  party  'what  to  do'  rather  than  'how'  a  party  might  do 
what  it  has  already  decided  crosses  the  line  from  impartiality  to  partiality, 
from  providing  permissible  information  to  giving  prohibited  'legal 
advice'  or  engaging  in  the  unauthorized  practice  of  law." 

3.  Unauthorized  practice  of  law:  Every  state  has  laws  prohibiting  the 
unauthorized  practice  of  law.  Only  attorneys  licensed  by  the  state  are  per- 
mitted to  practice  law  and  give  legal  advice.  Since  court  clerks  are  gener- 
ally not  attorneys,  they  cannot  give  legal  advice  because  giving  legal 
advice  is  considered  the  unauthorized  practice  of  law.  If  a  court  clerk 
were  an  attorney,  he  or  she  should  still  not  give  legal  advice  as  an 
employee  of  the  court  because  it  would  violate  the  concepts  of  neutrality 
and  impartiality. 
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'  The  Ethics  Field  Book:  Tools  for  Trainers,  Cynthia  Kelly  Conlon,  J.D..  Ph.D.  Funded 
by  a  grant  from  the  State  Justice  Institute,  ©American  Judicature  Society,  1995. 

^  The  Ethics  Field  Book:  Tools  for  Trainers,  ibid. 


Every  day  court  clerks  are  bombarded  with  questions  about  courts,  proce- 
dures, judges,  and  cases.  Their  job  involves  providing  information  to  the  dif- 
ferent people  that  request  or  require  it,  including  the  general  public, 
attorneys,  parties,  legal  secretaries  and  paralegals.  Each  has  different  levels 
of  understanding  and  different  needs.  Court  clerks  must  help  all  of  them 
while  staying  impartial  and  neutral  and  without  giving  legal  advice.  How 
they  respond  to  the  questions  they  are  asked  affects  how  the  public  views  the 
court  system.  How  they  respond  will  most  certainly  affect  the  attitude  of  the 
public  during  their  court  involvement  And,  how  they  respond  could  affect 
the  outcome  of  a  case.  An  accurate  understanding  of  a  court  clerk's  primary 
functions  makes  it  clear  that  it  is  important  to  know  what  is  and  is  not  legal 
advice. 

1.  Providing  Access:  Most  people  are  not  familiar  with  courts  and  court 
procedures  and  must  depend  to  a  large  degree  on  court  clerks  for  informa- 
tion on  the  court  system.  As  a  result,  court  clerks  play  a  very  important 
role  as  a  "gatekeeper"  providing  access  into  the  court  system.  If  people 
do  not  know  how  to  use  the  system  and  court  clerks  do  not  tell  them,  they 
are  being  denied  access. 

2.  Providing  Service:  An  important  duty  of  all  coiut  employees  is  to  pro- 
vide service  to  the  public.  Providing  information  is  a  very  important  part 
of  providing  service.  Therefore,  it  is  important  to  understand  what  infor- 
mation can  be  provided  and  what  information  cannot 

3.  Pro  Per  Litigation:  An  increasing  number  of  people  are  representing 
themselves  and  are  not  being  represented  by  attorneys.  The  burden  will 
fall  on  court  support  staff  to  be  able  to  assist  these  parties  without  cross- 
ing the  legal  advice  line. 
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Guidelines  for  "How  do  I  know  what  is  and  isn 't  considered  legal  advice?"  This  is  perhaps 

Determining  the  number  one  question  asked  by  court  clerks,  and  there  is  no  easy  answer. 

What  Is  and  Is  Not  Court  clerks  have  a  tremendous  amount  of  knowledge  about  the  court  sys- 
Legal  Advice  ^®  supposed  to  provide  information  as  part  of  their  duties.  But  how 

are  they  supposed  to  know  what  information  they  can  provide  and  what 
information  they  cannot?  How  can  they  know  when  they  are  crossing  the 
invisible  legal  advice  line? 

Unfortunately  there  is  never  going  to  be  a  book  or  manual  that  clearly  identi- 
fies every  question  court  clerks  get  asked  and  what  questions  they  can  or 
cannot  answer.  However,  there  are  some  very  specific  guidelines  that  can  be 
used  to  help  define  the  legal  advice  line. 


TABLE  1. 


Legal  advice  guidelines  for  court  clerks 


Can  Provide: 

Cannot  Provide: 

Legal  definitions 

Legal  interpretations 

Procedural  definitions 

Procedural  advice 

Cites  of  statutes,  court  rules  and 
ordinances 

Research  of  statutes,  court  rules  and 
ordinances 

Public  case  information 

Confidential  case  information 

General  information  on  court 
operations 

Confidential  or  restricted 
information  on  court  operations 

Options 

Opinions 

Access 

Deny  access,  discourage  access  or 
encourage  litigation 

General  referrals 

Subjective  or  biased  referrals 

Forms  and  instructions  on  how  to 
complete  forms 

Fill  out  forms  for  a  party 
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TABLE  2. 


Legal  definitions  v        Legal  interpretation 


Can  Provide: 

Cannot  Provide: 

Reason:   Legal  terminology  can  be 

Reason:    Court  clerks  cannot 

confusing  and  difficult. 

provide  legal 

r^roviaing  aeiinitions  or 

mierpreiauons  oecause  u 

legal  terms  or  procedures 

would  be  considered  the 

helps  the  public 

unauthorized  practice  of 

understand  the  court 

law  and  would  violate  the 

system  and  does  not 

concepts  of  neutrality  and 

involve  the  unauthorized 

impartiality. 

practice  of  law. 

Example:  What  is  child  abuse? 

Example:  My  neighbors  leave  their 

kids  home  all  day  without 

supervision.  Is  that  child 

abuse? 

Response:  According  to  this 

Response:  I  am  not  an  attorney  and 

dictionary  of  legal  terms. 

cannot  make  a  legal 

child  abuse  is  "the 

interpretation.  However,  I 

mistreatment  of  a  minor 

can  refer  you  to  someone 

by  an  adult  legally 

that  can  help  you. 

responsible  for  the 

minor." 

Tip:  Resources  for  providing  legal  defmitions  include  statutes,  court  rules 
and  a  dictionary  of  legal  terms. 
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TABLE  3. 


Procedural  definitions 

&  explanations  v        Procedural  advice 


Can  Proviae: 

Cannot  Provide: 

Reason:   Court  procedures  can  be 

Reason:    Court  clerics  cannot  give 

confusing.  Explaining 

procedural  advice. 

various  procedures 

because  in  doing  so  they 

increases  the  public's 

mav  favor  one  oartv  over 

understanding  of  the 

another  or  may  encourage 

system  and  does  not 

or  discourage  a  party  from 

violatp  thp  pnnf!i*nt  of 

n  nflrtipiilflr  poiir^p  of 

neutrality. 

action.  Court  clerks  must 

remain  impartial  and 

neutral  at  all  times.  Clerks 

can,  however,  point  out 

various  factors  that 

individuals  can  consider 

ixl  illaJvC  UlC  UCCldli/11 

Example:  What  happens  at  an 

Example:  Whom  should  I  sue? 

arraignment? 

Response:  The  arraignment  is  the 

Response:  1  cannot  tell  you  whom  to 

first  appearance  before  the 

sue  because  I  cannot  give 

court.  Defendants  are 

you  legal  advice.  If  you 

notified  of  the  charges  and 

aren't  sure  who  to  sue. 

informed  of  their  rights. 

who  do  you  feel  owes  you 

including  the  right  to  an 

the  money? 

attorney,  bond  is  set.  and  a 

plea  may  be  entered. 

Tip:  Whenever  you  hear  the  word  "should",  it  is  a  lip  that  you  are  being 
asked  for  advice. 
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TABLE  4. 


Cites  for  statutes,  Research  of  statutes, 

court  rules  &  ordinances  v     court  rules  &  ordinances 


Can  Provide: 

Cannot  Provide: 

Reason:    A  court  clerk  may  cite  the 

Reason:    Court  clerks  cannot 

legal  authority  for  a 

research  statutes,  court 

specific  procedure. 

rules  and  ordinances  for 

parties  because  it  would 

be  considered  the 

unauthoriyftrf  nrarritv  of 

law  and  violates  the 

concepts  of  impartiality 

and  neutrality. 

Example:  An  employer  asks  if  the 

Example:  Please  provide  me  with  a 

employer  has  to  file  a 

copy  of  all  of  the  laws 

disclosure  with  the  court 

regarding  stalking. 

eveiy  time  an  employee's 

paycheck  is  garnished. 

Response:  No.  The  court  rules  only 

Response:  Ym  sorry,  but  I  am  not 

require  a  disclosure  to  be 

allowed  to  do  legal 

filed  within  14  days  after 

research. 

the  date  the  writ  was 

served. 

Tip:  Have  copies  of  court  rules  and  most  commonly  used  statutes  available. 
In  determining  what  is  considered  research,  consider  whether  the  mate- 
rial or  information  requested  is  something  that  should  be  known  as  a 
part  of  the  cleric's  job  and  whether  the  information  is  readily  available 
or  would  require  compilation. 
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TABLE  5. 


Case  information  that  is  Confidential  case 

a  matter  of  public  record  v  information 


Can  Provide: 

Cannot  Provide: 

Reason:   Court  clerks  can  provide 

Reason:    Court  clerks  cannot 

Case  inionnauon  inai  is 

disclose  non-public  or 

public.  Most  court  records 

confidential  information. 

are  considered  public 

It  is  veiy  important  that 

records  and,  therefore,  are 

clerks  understand  what 

available  to  the  public. 

information  is 

confidential. 

Example:  Is  there  an  estate  file  open 

Example:  May  I  see  the  Kramer 

for  Beth  Hall? 

adoption  file? 

Response:  Yes,  there  is.  It  is  a  public 

Response:  I'm  sorry.  Adoption  files 

record.  Would  you  like  to 

are  confidential  and  not 

see  it? 

able  to  be  viewed  by  the 

public. 

Tip:  If  asked  about  a  confidential  record,  a  court  clerk  may  confirm  its  exist- 
ence but  cannot  provide  any  other  information. 


Note :If  you  are  not  sure  what  records  are  public  and  which  records  are  confi- 
dential in  your  court,  check  with  your  supervisor. 
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TABLE  6. 


General  information  Confidential  information 

about  court  operations     v      about  court  operations 


Can  Provide: 

Cannot  Provide: 

J^i7/TC/)ff  *      t^fvk'wt  /*l#»rlfc  /^ann/^f 
i\cC«oC//i*      \»ri/Ull  ClCi^o  walllJUl 

uidUiuoc  cumiucnudi 

and  informafinn  Ahniit 

infnrmjiHnn  fihniit  pniirt 
1111  vi  iiiauvfii  ai/v/ui  ^v/uiv 

how  a  court  functions. 

operations  or  ex  parte 

Sharing  this  knowledge  of 

communications  because 

general  court  operations  is 

it  can  give  one  side  an 

not  considered  legal 

unfair  advantage. 

advice. 

Example:  How  long  before  I  become 

Example:  How  do  I  get  a  particular 

the  guardian? 

judge  assigned  to  my 

case? 

Response:  Hearings  generally  are 

Response:  I'm  sorry,  I  can*t  give  you 

scheduled  in  four  to  six 

information  about  the 

weeks,  and  a 

court's  internal 

determination  is  made  at 

assignment  procedures. 

that  time. 

Tip:  Is  the  information  sought  for  the  purpose  of  having  knowledge  of  the 
court's  policies  and/or  procedures,  or  is  the  client  hoping  to  get  an 
advantage  through  the  information?  For  example,  if  parties  have  confi- 
dential information  about  a  court's  case  assignment  procedures,  they 
could  "judge  shop". 
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TABLE  7. 


Options 


Can  Provide: 


Opinions 
Cannot  Provide: 


Reason:    Court  clerks  can  provide 
information  on  the  various 
procedural  options 
available  and  can  explain 
how  to  do  something. 

Example:  How  can  I  collect  my 
judgment? 


Response:  You  have  several  options. 
If  you  know  where  the 
defendant  is  employed  or 
has  a  bank  account,  you 
can  file  a  writ  of 
garnishment  If  you  know 
of  property  that  they  own, 
you  can  file  a  writ  of 
execution.  Otherwise,  you 
can  file  a  discovery 
subpoena  to  determine 
what  assets,  if  any,  they 
have. 


Reason:    Court  clerks  cannot  give 
an  opinion  on  or  otherwise 
advise  parties  to  use  a 
particular  procedure  or 
remedy. 

Example:  Should  I  file  a  writ  of 
garnishment  or  a  writ  of 
execution? 

Response:  I  can  explain  the 

difference  between  the 
two  types  of  writs,  but  I 
cannot  tell  you  what  to  do 
or  give  you  an  opinion  on 
which  option  to  select. 
That's  a  decision  you  have 
to  make. 


Tip:  Telling  someone  "how"  to  do  something  does  not  usually  cross  the 
legal  advice  line.  Telling  someone  what  he/she  "should"  do,  does  cross 
the  legal  advice  line. 
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TABLES. 


Facilitate  access 


Deny  access,  discourage 
access  or  encourage 
litigation 


Can: 


Cannot: 


Reason:   Most  people  are  not 
familiar  with  the  court 
system.  They  often  cannot 
describe  their  problem  in 
legal  terms.  Court  clerks 
are  the  gatekeepers  to  the 
system.  It  is  their  job  to 
ensure  that  the  court 
system  is  accessible.  The 
information  that  is 
presented,  and  the  manner 
in  which  it  is  presented, 
can  affect  how  accessible 
the  system  is. 

Example:  How  do  I  convict  my 
renter? 

Response:  Do  you  want  to  evict  your 
renter?  The  court  that 
handles  landlord/tenant 
disputes  is  down  the  hall. 


Reason:    Most  people  are  not 
familiar  with  court 
procedures  or 
terminology.  Legal  advice 
should  not  be  used  as  an 
excuse  not  to  provide 
service.  If  the  question  is 
not  asked  in  the  right  way, 
take  the  time  to  clarify 
what  is  being  asked. 


Example:  How  do  I  take  care  of  a 
civil  infectioni 

Response:  Civil  infections  are 
handled  by  the  health 
department. 


Tip:  In  the  examples  above,  the  client  was  using  incorrect  terminology.  Often 
it  is  necessary  for  a  court  cleric  to  ask  questions  to  determine  what  the 
client  is  really  asking  rather  than  make  an  inappropriate  referral. 

(Examples  include  the  mistake  of  identifying  Mr.  Pro  Per  as  an  attorney 
rather  dian  realizing  it  is  an  indicator  that  a  party  is  acting  on  his/her  own 
behalf,  incorrect  usage  of  guardian  vs.  custodial  parent,  etc.) 
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TABLE  9. 


Subjective  or  biased 
General  referrals  v  referrals 


Can  Provide: 

Cannot  Providei 

Reason: 

General  referrals  can  be 

Reason:    Court  clerics  must  remain 

made  to  agencies  and 

neutral  and  impartial  and 

associations  that  can 

provide  additional 

SDecific  individuals 

information  and 

assistance.  Sometimes 

people  call  the  court  when 

tiiey  don't  know  whom  to 

call. 

Example. 

I'm  not  sure  Tm  calling 

Example:  Can  you  give  me  the  name 

the  tight  place,  but  I  need 

of  a  good  criminal 

to  talk  to  someone  about 

attorney? 

my  birth  certificate. 

Response:  Let  me  give  you  the  phone 

Response:  I  can't  refer  you  to  a 

number  for  the  county 

speciHc  attorney,  but  you 

records  division. 

might  want  to  check  the 

yellow  pages.  Some 

attorneys  list  their  areas  of 

specialty  there. 

Tip:  Good  general  referrals  include  yellow  pages  and  local  bar  associations. 
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TABLE  10. 

Filling  out  forms 
unless  there  is  a 
handicap  or  physical 
Distributing  forms  disability  that  prevents 

&  instructions  on  how  the  person  from 

to  complete  forms  v        filling  out  the  form 


v^annoc. 

Reason:   Court  clerks  must 

Reason:    Court  clerics  should  not 

facilitate  access  to  the 

fill  out  forms  for  parties 

court  system. 

because  it  violates  the 

principles  of  neutrality 

and  impartiality. 

However,  there  may  be 

some  situations  where  it  is 

appropriate  for  clerics  to 

record  information  on  a 

form.  Some  examples 

include  language  barriers 

(illiteracy  or  foreign 

language)  and  physical 

handicaps  (blindness  or 

deafness). 

Tip:  The  following  is  a  recommendation  for  handling  these  situations: 

1.  Exhaust  all  other  possibilities  first  Is  there  someone  with  them  who 
can  assist?  Is  there  a  literacy  council  that  provides  volunteers,  or  is  an 
interpreter  available? 

2.  If  there  are  no  other  alternatives,  the  clerk  must  record  exactly  what  is 
said,  confirm  the  information  with  the  party,  make  a  notation  on  the 
document,  and  have  the  party  sign  the  form. 

3.  If  possible,  it  is  recommended  that  a  witness,  such  as  another  clerk,  be 
present  to  witness. 

Note:This  is  a  very  difficult  issue.  Although  courts  have  an  obligation  to 
facilitate  access  and  are  required  under  the  Americans  with  Disabilities 
Act  to  accommodate  individuals  with  disabilities,  courts  also  have  an 
obligation  to  remain  neutral  and  impartial. 
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Conclusion  When  court  clerks  realize  that  most  of  the  questions  diey  are  asked  fall  into 

the  nine  categories  we  have  discussed,  it  is  much  easier  for  them  to  accu- 
rately draw  the  "legal  advice"  line  and  understand  what  is  and  what  is  not 
legal  advice.  With  that  understanding,  clerks  can  provide  access  to  the  courts 
and  service  to  the  public  while  remaining  impartial  and  neutral. 
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The  Internet-Based  Domestic  Violence  Court  Preparation  Project 


By 

Joyce  Klemperer,  Director  of  Internet  Domestic  Violence  Programs, 
Fund  for  the  City  of  New  York,  and 
Richard  Zorza  (Formerly  Vice  President,  Fund  for  the  City  of  New  York) 


Using  the  Internet  to  Overcome  Barriers  to  Justice 

This  article  discusses  the  Intemet-based  Domestic  Violence  Court  Assistance  Project. 
The  Project  is  the  first  step  in  what  we  hope  will  be  a  series  of  innovations  which  improve  access 
to  the  legal  system  for  battered  women  and  other  survivors  of  domestic  violence.  Developed  in 
close  partnership  with  domestic  violence  advocates,  victims,  legal  services  programs  and  courts 
in  several  states,  the  project  takes  advantage  of  the  latest  Internet  technology  to  provide 
information,  and  concrete  assistance  to  domestic  violence  victims,  including  the  on-line 
preparation  of  court  papers  needed  for  filing.  Operated  by  staff  of  domestic  violence  programs 
and  victim  advocates  in  prosecutors'  offices,  with  cooperation  of  the  courts,  the  system  has  been 
operating  in  three  test  counties  in  Georgia  since  May  of  1998,  and  is  now  being  implimented  in 
New  York  State.  The  Georgia  initiative  has  been  evaluated  by  the  National  Center  for  State 
Courts  and  plans  are  underway  to  make  the  project  available  in  other  states. 

The  Barriers  to  Protective  Orders 

In  the  past  twenty  years,  civil  orders  of  protection  have  become  perhaps  the  key  legal  tool 
for  battered  women  and  other  victims/survivors  of  domestic  violence.  Easier  access  to  the  order 
of  protection  process  has  enabled  victims  to  obtain  legal  and  police  protection  much  more 
readily.  In  spite  of  its  limitations,  an  order  of  protection  clarifies  required  police  response  and 
often  facilitates  access  to  other  resources.  However,  as  advocates  know  only  too  well,  people 
still  face  barriers  when  attempting  to  obtain  orders  of  protection  to  which  they  are  entitled  and 
need  desperately.  Women  in  abusive  relationships  may  have  limited  mobility  and  access  to 
resources;  often  they  cannot  move  about  in  safety.  Every  additional  step  required  can  add  to  the 
danger,  yet  they  urgently  need  to  leam  about  their  rights  and  the  legal  process,  as  well  as  where 
to  go  in  order  to  start  the  process. 

Once  at  the  court,  a  victim  must  find  her  way  around  and  fill  out  forms  written  in  a  format 
and  logic  (and  perhaps  a  language)  with  which  she  is  probably  unacquainted,  making  the  court 
paperwork  itself  is  one  of  the  obstacles  to  gettmg  an  order  of  protection.  The  legal  documents 
required  are  traditionally  conceptualized  from  the  court's,  not  the  victim's,  point  of  view. 
Questions  are  not  in  the  language  or  form  the  victim  herself  would  use,  and  those  who  are  not 
fluent  in  English  often  find  it  difficult,  if  not  impossible,  to  obtain  the  help  they  need. 
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Although  in  many  states  forms  have  recently  been  redesigned  to  improve  ease-of-nse, 
given  the  large  number  of  women  seeking  protection,  the  enormous  task  of  filling  out  forms  is 
only  one  facet  of  the  complex  matrix  of  arrangements  victims  face  in  the  legal  process. 
Moreover,  since  the  intake  process  tends  to  consist  of  very  general  questions,  sufficient 
information  as  to  the  circimistances  and  risks  of  each  situation  is  not  automatically  generated. 
This  makes  it  hard  for  judges  to  issue  the  detailed  and  specific  orders  that  police  need  for 
effective  enforcement. 

The  result  is  that  fewer  victims  file  for  protection,  that  those  who  do,  often  file 
incompletely.  Everyone  involved  in  the  process  is  taxed  for  time  and  overburdened  at  the  very 
point  when  matters  should  be  handled  most  sensitively.  Victims,  especially,  need  less,  not  more, 
stress;  the  people  who  work  with  victims  need  more  time;  and  the  court  needs  more  precise 
information. 

How  the  System  is  Used 

The  Internet-Based  Court  Preparation  System  has  been  designed  to  take  advantage  of  the 
Internet,  with  its  ease  of  use  and  potential  for  widespread  dissemination,  to  help  victims  overcome 
these  barriers. 

Use  is  simple.  A  domestic  violence  victim  seeking,  or  considering  whether  to  seek,  an 
order  of  protection,  uses  a  computer  in  a  secure  and  supportive  location  ~  at  a  domestic  violence 
program,  hospital,  or  other  appropriate  place  ~  to  access  the  Intemet,  and  is  taken  through  a  series 
of  questions  that  are  clearly  and  logically  laid  out  and  relevant  to  her  situation.  Most  people  prefer 
to  use  the  system  with  the  help  of  an  advocate,  but  a  number  have  found  it  easy  enough  to  use 
alone. 

The  easy-to-use  screens  first  check  whether  the  victim  is  eUgible  for  a  protective  order  by 
virtue  of  her  relationship  with  the  abuser  and  the  underlying  acts.  In  each  case  the  Intemet  screen 
gives  a  list  of  possible  options,  and  if  the  user  checks  any  of  them,  she  is  passed  on  to  the  next  step 
in  the  program.  If  the  victim  does  not  qualify  for  a  protective  order  under  the  state's  governing  law, 
the  software  automatically  gives  information  on  altemative  routes  for  protection  such  as  initiating  a 
criminal  prosecution. 

Once  eligibility  and  grounds  are  established,  the  software  goes  on  to  collect  information 
about  the  abuser  such  as  name  and  address.  In  an  example  of  information  not  traditionally  collected 
by  courts,  the  software  encourages  the  petitioner  to  enter  an  altemative  location  where  the  abuser 
can  be  served  the  court  papers.  In  New  York,  where  there  is  a  statewide  order  of  protection 
registry,  the  system  collects  the  detailed  identification  information  necessary  for  the  registry  to 
provide  maximum  protection  for  the  victim. 

Before  the  victim  is  asked  to  provide  the  information  about  herself  that  the  court  needs  to 
issue  the  order,  she  is  given  an  opportunity  to  have  the  court  papers  keep  her  address  confidential. 
If  the  victim  requests  confidentiality,  none  of  the  papers  served  on  the  abuser  include  her  address. 
Information  is  also  gathered  on  children  present  in  the  family  and  household. 
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Once  the  petitioner  has  entered  all  necessary  personal  information,  the  software  collects 
details  of  the  acts  of  violence.  Unlike  most  paper  forms,  the  software  encourages  the  victim  to 
detail  prior  instances  of  abuse.  The  software  allows  the  victim  to  check  off  additional  reasons  for 
fear,  such  as  the  abuser's  criminal  record,  substance  abuse  history,  and  patterns  of  violence  in  front 
of  the  children.  Depending  upon  the  answer  entered,  additional  screens  may  appear  that  allow  the 
user  to  provide  detailed  additional  information  on  these  factors. 

Finally,  the  victim  is  given  a  checklist  of  possible  forms  of  relief  she  can  request.  These 
vary  from  state  to  state,  but  always  include  financial  remedies  as  well  as  a  wide  range  of  the 
traditional  protective  terms. 

Once  the  on-line  questionnaire  is  complete,  the  computer  automatically  assembles  and  then 
prints  out  all  the  legal  papers  that  the  victim  needs  to  take  to  court  for  a  protective  order.  These 
papers  are  fiilly  customized,  with  all  the  information  entered  by  the  victim  or  advocate  in  the 
appropriate  location  and  expressed  in  the  correct  legal  jargon.  The  user  sees  the  documents  on  the 
screen  before  they  are  printed  and  can  click  or  touch  any  information  to  change  or  correct  it. 

In  the  case  of  Georgia,  the  printed  papers  include  the  Petition  for  Protection,  Permanent  and 
Temporary  orders,  an  Income  Deduction  Order,  and  a  printed  set  of  instructions  on  what  will 
happen  in  court.  In  the  case  of  New  York,  it  includes  the  Petition  and  the  information  sheet  that  is 
used  to  input  data  into  the  Registry. 

The  project  uses  special  easy-to-use  touch  screens,  as  well  as  audio  and  video  help,  features 
that  include  easy  to  understand  animations  on  topics  such  as  safety  planning  ~  ways  for  victims  to 
minimize  risk  ~  and  a  video  introducing  the  user  to  the  courtroom  and  the  judge.  The  New  York 
software  has  been  optimized  for  touch  screen  use.  The  victim  or  advocate  can  "touch"  her  way  all 
through  the  process,  and  does  not  need  to  use  the  mouse  at  all. 

It  should  be  emphasized  that  the  software  is  a  tool  that  is  used  in  a  variety  of  ways. 
Domestic  violence  advocates  often  sit  with  users  at  the  terminals  to  assist  the  victims  as  they 
prepare  their  court  papers  and  to  provide  safety  planning  support.  In  some  cases,  the  victims  do  the 
data  input  themselves,  while  in  others  they  do  it  together  with  the  counselor,  and  some  rely  on  the 
counselor  to  do  the  typing.  What  is  central  is  that  the  software  is  available  only  in  appropriate 
locations  where  there  is  the  support  and  protection  that  victims  need. 

Security  Issues 

A  major  concem  since  the  system  was  first  planned  has  been  security.  Obviously, 
advocates  and  courts  have  pointed  out  the  potential  risk  of  victims'  addresses  or  identity  being 
discovered  by  the  batterer  because  the  system  uses  the  Internet.  From  day  one,  the  system  has  been 
programmed  and  designed  to  prevent  this  from  happening. 

The  system  simply  never  saves  such  sensitive  information.  Firstly  the  user  can  choose  not 
to  save  any  information  at  all.  If,  however,  the  user  does  wish  to  save  a  set  of  papers  in  the  course 
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of  preparation,  she  may  do  so.  However,  the  program  is  designed  so  that  it  NEVER  keeps  either 
confidential  address  information  or  even  any  of  the  sensitive  identifying  information  on  any 
computer,  anywhere. 

As  a  further  security  measure,  the  non-identifying  data  that  is  saved  is  password  protected. 
In  the  case  of  New  York,  the  data  is  saved  to  a  floppy  disk,  which  can  be  removed  and  kept  in  the 
domestic  violence  organization's  files 

The  Evaluation  —  Impact  in  the  Real  World 

The  National  Center  for  State  Courts  (NCSC)  has  completed  a  comprehensive  evaluation  of 
the  project.  The  evaluation,  conducted  jointiy  by  technology  and  domestic  violence  experts  from 
NCSC,  concludes  tiiat: 

•  The  project  is  meeting  its  goals  of  helping  victims  prepare  their  court  papers  "very  well." 

•  The  Internet-Based  System  is  helping  make  justice  more  accessible. 

•  The  project  is  "advancing  cooperation  and  coordination  among  organizations,  agencies 
and  staff  involved  in  the  protective  system." 

•  The  introduction  strategy  was  well  received,  and  has  benefited  from  the  statewide  role  of 
the  Georgia  Legal  Services  Program,  as  well  as  "judges,  domestic  violence  leaders,  and 
advocates  and  other  justice  system  participants." 

•  The  System  improves  the  quality  of  requests  for  protective  orders  and  the  issued  orders. 

•  The  System  saves  time  in  the  preparation  of  protective  orders  and  lays  the  groundwork 
for  more  effective  pro  se  litigation. 

•  System  implementation  has  led  to  increased  integration  of  criminal  and  civil  services. 

•  The  System  imparts  value  as  an  empowerment  tool  for  victims. 

•  The  System  helps  victims  better  understand  the  legal  process  and  helps  facilitate  the 
counseling  experience. 

•  The  System  is  easy  to  use  and  addresses  security  concerns  to  the  satisfaction  of  users. 

•  The  Overall  Conclusion  is  that  "Expansion  of  this  system  into  other  locations  will  be  an 
exciting  process  to  follow.  Based  on  the  level  of  support  expressed  by  national  judicial 
leaders,  there  can  be  little  doubt  about  how  widely  it  will  be  utilized  in  the  future." 

Specifically,  the  report  emphasizes  the  importance  of  following  the  general  domestic 
violence  strategy  of  coordinated  community  response  and  integrating  the  availability  of  the 
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innovation  with  counseling  and  advocacy  services.  The  report  quotes  Judge  Emerson  of  the 
Douglas  County  Georgia  Superior  Court,  the  system  is  "too  powerful  a  tool  to  be  available  for 
unsupervised  use." 

Since  victims  who  use  the  software  file  far  more  detailed  court  papers,  with  more  specific 
requests  for  rehef,  courts  are  able  to  issue  more  appropriate  and  detailed  orders,  which  should 
themselves  be  easier  for  the  police  to  enforce. 

While  the  Intemet  software  is  programmed  not  to  save  any  data  entered  for  the  documents, 
it  does  track  information  about  usage.  This  includes  timing  information  about  how  long  the  user 
takes  at  each  step,  and  a  demographic  and  user  satisfaction  survey  that  the  victim  is  asked  to 
complete  on-line.  Preliminary  usage  statistics  indicate  that  victims  with  a  wide  variety  of  income 
and  educational  levels  make  use  of  the  software. 

The  Georgia  software  takes  an  average  of  about  40  minutes  to  complete.  Interestingly,  the 
steps  that  take  the  greatest  time  are  those  in  which  the  victim  reports  the  altemative  service 
location,  in  which  she  describes  the  abuse,  and  in  which  she  reviews  the  petition  itself  We  have 
come  to  reaUze  that  the  completion  of  these  steps  represents  counseling  opportunities,  and  that  there 
is  not  necessarily  any  advantage  in  reducing  the  time  that  is  taken  for  these  steps. 

Lessons  In  Deployment  and  Usage 

The  process  of  designing,  developing,  programming,  installing,  testing,  and  evaluating  the 
software  has  been  fascinating.  As  the  project  anticipated,  effective  design  has  required  detailed 
work  with  a  wide  variety  of  stakeholders,  all  of  whom  have  provided  important  perspectives. 
Judges,  for  example,  have  identified  information  that  they  feel  they  need  to  make  optimum 
decisions,  but  which  they  have  not  been  receiving  under  traditional  paper  form  based  systems. 
Indeed  it  was  such  a  judicial  comment  that  inspired  the  addition  of  questions  about  prior  incidents 
of  abuse. 

Legal  services  and  domestic  violence  advocates  have  led  the  way  in  making  sure  that  the 
software  is  fully  comprehensible  to  victims,  that  the  full  range  of  rehef  is  made  available,  and  that 
the  documents  make  the  most  effective  presentation  of  the  facts  supportive  of  the  victim's  case.  For 
example  advocates  assisted  with  additional  explanatory  language  about  information  needed  to 
ensure  full  faith  and  credit  of  custody  orders  and  about  the  range  of  visitation  arrangements 
available  under  Georgia  law  and  practice. 

During  the  test  phase  we  found  that  our  assumptions  about  how  best  to  reach  victims  on  the 
way  to  court  were  not  necessarily  correct.  We  started  —  and  indeed  ended  ~  with  the  perspective 
that  victims  must  use  the  software  in  secure  and  supportive  environments  in  which  they  receive 
comprehensive  safety  planning  as  part  of  the  process  of  preparing  to  use  the  software.  We  have 
found,  however,  that  in  many  counties  only  a  small  percentage  of  victims  actually  go  to  a  domestic 
violence  program  prior  to  going  to  court  to  seek  a  protective  order.  We  have  also  found  the 
program  far  more  successfiil  in  those  locations  in  which  the  court  and  the  advocacy  program  work 
closely  together,  either  with  the  court  referring  victims  to  an  off-site  assistance  program,  or  by 
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providing  an  office  for  the  domestic  violence  program  in  the  court  itself  that  they  can  use  to  counsel 
victims  and  assist  them  in  preparing  petitions.  In  high  volume  locations,  in  particular,  we  believe 
that  this  will  be  the  preferred  technique. 

Another  strategy  is  to  have  the  poUce  give  victims  a  leaflet  recommending  that  the  victim 
go  directly  to  the  domestic  violence  program  for  assistance  before  going  to  court.  Domestic 
violence  hotlines  and  other  telephone  crisis  lines  would  also  inform  them  of  this  option. 

In  New  York  City,  arrangements  have  been  made  for  victims  who  arrive  at  the  Family 
Court  with  Internet  prepared  petitions  to  receive  expedited  access  to  a  judge.  This  is  possible 
because  so  much  less  paperwork  needs  to  be  prepared  by  the  clerks.  Obviously,  it  will  be  very 
helpful  to  the  victims  and  reduce  exposure  at  the  time  of  maximum  risk. 

Overall,  the  lesson  is  simple:  the  software  is  most  usefiil  when  the  agencies  involved  in  the 
protection  of  victims  work  together  to  make  the  process  work  as  smoothly  as  possible. 

Future  Directions 

The  first  two  years  of  project  development  have  been  fimded  by  grants  fi*om  the  Legal 
Services  Corporation  (OIG),  the  State  Justice  Institute,  New  York  Violence  Against  Women  Act 
funds  fi-om  the  State  Division  of  Criminal  Justice  Services  and  the  Law  and  Society  Program  of  the 
Open  Society  Institute.  The  latter  two  funders  have  provided  multiple  year  grants,  which  will 
enable  us  to  begin  enhancements  and  further  replication  of  the  system. 

With  funding  fi-om  the  New  York  State  domestic  violence  STOP  pool,  the  software  is  being 
modified  so  that  it  can  be  used  by  non-English  speakers.  The  narrative  portions  of  the  software  will 
be  redesigned  so  that  the  victim  can  answer  every  question  from  multiple  choice  options,  and  all  the 
questions  will  be  translated.  The  result  will  be  that  the  user  will  be  able  to  answer  multiple  choice 
questions  in  one  language  and  have  bilingual  court  papers  printed  out.  The  implications  for  access 
to  protection  for  non-English  speaking  victims  will  be  profound. 

In  Georgia,  as  the  Georgia  Legal  Services  Program,  the  Courts  and  the  State  Family 
Violence  Commission  cooperate  to  move  the  software  into  the  remaining  coimties  of  Georgia, 
several  counties  are  exploring  a  system  in  which  the  victim  will  sit  at  a  computer  in  one  county, 
while  the  advocate  will  counsel  her  over  the  phone  before  and  as  she  uses  the  computer  to  prepare 
her  court  papers.  As  Intemet  technology  improves,  video  conferencing  may  be  used. 

One  of  the  more  interesting  potentials  of  the  software  is  for  "faith  and  credit"  enforcement. 
We  are  discussing  the  possibility  of  using  the  software  in  one  state  to  generate  court  documents  for 
use  in  another  state.  We  are  also  exploring  the  possibility  of  creating  national  data  input  forms  for 
full  faith  and  credit. 

National  Replication  Plans 

The  software  has  now  been  implemented  successfully  in  two  states.  The  current  task  is  to 
develop  methodologies  for  expanding  it  nationally.  With  the  support  of  the  National  Coalition 
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Against  Domestic  Violence,  the  Legal  Services  Corporation,  the  National  Center  for  State  Courts 
and  the  National  Victim  Center,  we  are  exploring  the  development  of  national  Internet  tools  that 
groups  of  state-level  partners  will  be  able  to  use  to  develop  software  that  uses  the  innovations 
developed  for  this  project,  but  reflects  the  details  and  realities  of  state  law  and  state  practice. 

Demonstration  sites  for  both  systems  can  be  viewed  by  entering  the  following  addresses: 
http://www.fcny.org/gadvdemo  (for  Georgia)  and  http://www.fcny.org/nydvdemo  (for  New  York) 

Additional  information  about  the  project  may  be  obtained  by  contacting 

Joyce  Klemperer,  Fund  for  the  City  of  New  York,  121  Sixth  Ave.,  New  York,  NY  10013 

Phone:  212-925-6675,  Fax:  212-925-5675;  E-mail:  iklemperer@fcnv.org 

OR 

Richard  Zorza,  Zorza  Associates,  rzorza@earthlink.net.  917-570-5899 
Article  Copyright,  1998,  Fund  for  the  City  of  New  York. 

Note:  The  Georgia  site  was  developed  under  grant  number  SJI-98-N-042  from  the  State  Justice 
Institute.  The  points  of  view  expressed  at  the  site  and  in  this  article  are  those  of  the  Fund  for  the 
City  of  New  York  and  the  providers  of  content  for  the  site  and  do  not  necessarily  represent  the 
official  position  or  policies  of  the  State  Justice  Institute. 
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The  Potential  and  Integration 
of  Technology  into  a  Multi- 
Faceted  Collaborative  Self- 
Help  Strategy. 
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Outline 

•  The  Potentials  of  Technology  for  Pro  Se 
Access 

•  Technology  and  Multiple  Pro  Se  Strategies 

•  The  Leveraging  Power  of  State,  Local  and 
National  Collaborations 

•  Conclusion 
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The  Potential  of  Technology  for 
Pro  Se  - 1 


•  Distributing  Information 

-  Web  Pages 

-  Research 
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www^rzinet 


Court  Web  Page 


!'a»  ■  idl  -  S5BW  So  Eoimnato  H* 


-Si 


_-!^',UcjfiQrv  blip  /, 


What's  New? 

#Cour1  Indsx  Sftarch  Prograin 

9  T»nt«tiv«  Rulings  /  Calvndv  NotM 

•Actlva  A/bltmol  Panel  Lbt 

Public  Notice 

•Court  HoMdsy  Schedula 

•AMENDMErfTS  TO  STATUTE  CCP  {1005  A  RULE  317,  EflecllM  1/2/2000 
■4th  /^nual  Conferenca  on  Mnltlcutniral  Family  Vleiencc  PmwnOm 

•  Rata  Wlbon.  at  aL  vi.  Stata  Pcnonnal  Board,  at  al.  IfSSCSOIOOZ 
*Handatoiy  SatUamant  Conferenca  Statement 

Smploymenr  Information 

•  Employment  OppofTunitles 

•  Saaaraanto  Superior  Court  Employmant  Appllcallon  (PDF  Formal 
•amo  Couil  Fee  Schedule 

Forma 

•  Local  Forms 
•Judicial  Coundl  Form* 

General  Inrormation 


Client  Information 


Ruditi  of  Tenants  ia  Maine  pM»i3Mr) 

Lot  derec1io»  del  inqnDmo  en  el  Ertado  Je  Maine  (SCT) 

OonaprtbcDs^ac  renew  of  tfae  Maine  laadlord/tenaat  laws,  with  an  on  tenants'  limits. 

What  Can  I  Do  if  My  Landlord  is  Trring  to  ETirt  Me?  ow^wro 

Steps  you  can  take  if  you're  being  evicted  from  your  home. 

How  to  Got  Yonr  Seraritr  Deposit  Back  (7uly20OCr)  ►*« 
your  landlord  won't  return  your  securi^  deposit,  read  about  the  steps  you  can  take  to  get  it  back. 

How  to  Get  Yonr  RirpeTtTBatk  from  Your  Landlord  Out?  2000) 

Fii^  out  aboxd  the  steps  you  can  take  to  get  your  thiogE  back,  if  your  former  landlord  is  holding  on  to  them.  Licludcs  sample  court  fomu . 


Han  Much  Heat  Does  My  Landlord  Hare  to  Provide?  rAuguit  2D0m  nm 
Ft  Ho^uin^  for  People  witfa  DisabiEties 

Freqoenl^  asked  quesbons  about      housing,  who  is  covered,  and  the  basic  rules. 


Detailed  Client  Information 


h'  Wh.i(  D>i  1  NcKil  To  Kniiw  -  NelscipK 

^^HKI^vi^                                                    .    4 

P^-gacJer"' .  -Bfi-^rifd:--  Reload  "  Hon* 

f- 

m 

^Htf^fD*»aAj  ^Locaboo:Jh(tp://wws 

^^  ptla.O(ft'9vicOon,hlm 

^^ne  Tree  L^al  Assistance 
Leam  about  Maine  Law 

www.ptla.arc 

What  Can  I  Do  if 
My  Landlord  is  Trying  to 
Evict  Me? 

Contents 

mat  Do  I  Need  To  Know? 

•What  Should  I  Do  Firfl? 

I  Am  Bemg  Evicted  For  Not  PEtvinB  Rent 

What  Does  A  Landlord  Em  To  Do  To  Evict  Me? 

What  if  I  Want  to  Move? 

How  Much  Time  Do  I  Hare  To  Move? 

What  If  I  Need  More  Tme  to  Move? 


How  Much  Tgne  Do  I  Have  To  Move? 
What  If  I  Plan  To  Move  But  Need  More  Tme? 
What  if  I  Want  To  Fieht  The  Eviclioa? 
What  gl  Can't  Find  A  Lawyer  To  Help  Me? 
What  Happens  When  I  Go  to  Court? 
What  Happens  If  I  Have  a  Court  Heanng? 
What  if  I  lore? 


•t  «  prinUt-MaDdly  .pOf  p«mpM«t 

What  Do  I  Need  To  Know? 

^rtt  read  the  "Einction'  section  in  our  handbook  The  Rigfatt  of  Tenants  in  Maine.  Has  tells  what  your  landlord  can  and  camot  do.  It  also  teQs  bow 
_  tfae  evichoD  process  works  and  bow  long  it  takes.  It  explains  some  comrDon  defenses  to  eviction  actioas.  After  you  have  read  Ifats  infonnalion.  you  may 

k  TL:   fa.  TT  J..  1  I1-PI--T  T  1 


I 

Si 

5 

i 
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The  Potential  of  Technology  for 
Pro  Se  -  n 

•  Providing  a  Gateway  to  Justice 

-  Forms 

-  Assembling  of  Documents 

-  The  Challenge  of  E-filing 


Copyright  Zoiza  Associales,  2000 
wwwjorza.net 


Access  to  Forms 


--ti    a.     ^    s*  '        Ql  .li 


Family  Court  Forms 


GffBBral  Infurmnltm  Fof  Pra  St  IWaaifli 

Aijoptioq 

Domerfc  And  Ripcat  Vtol«nc* 
Jud9m«nlAnd  Ord»r» 


PrtHloiw  and  SuopQftfai9  Dooimentt 
ProcgdMnI 


Ml  toims  ara  posted  in  'pdT  fomiil,  ind  art  only  rtadabis  by  usmg  Acrobat  Raadar. 


Family  Court  Forms 

Adopden 


'\io^rt^  Pftil'pn      Adoption  By  St?PP9r9irt 

:{  3/vie88  . 

JPotition  For  Adontion  Of  Adult  Bv  Stontaifiiil 

1  3/1/1000  1 

;|i2sii(b) 

;|Steotiarent  Adoption  Consent  Of  Adoploo 

i|  3/1/10S8  ; 

|12«««X1) 

JISteODarent  AdoDlion  Consent  And  Waiver  B»  Parent 

i[3Wta08  ! 

jl2M1(.)B) 

;[Slepparent  AdODlion:  Consent  Of  Adult  Adoptee's  SPQUSB 

ij  awiooe  ' 

|12«1C.I3) 

■ISlepoarent  Adoolion  Consent  Of  Adult  Adootees  Birth  Patentfsl 

:{ 3n/ioae 

|l2M1Cd) 

'ISteooarenl  Adoolion  Affidaxit  Of  Diliaenl  Search 

ij  3^/1000  ' 

||2J81(.) 

iPotition  For  Adoption  Information 

l|^3/i/iflse  \ 

,[l2i»1CI) 

^[Order  Releasing  Adoolion  Information 

i|  3/i/isse 

Instructions 


^  §|?  fiadt  ;-V-'=V^;r:ri-  -  Rs!iaftct  ..  How) 

-a.                      a  41 

.-Se«ch-'  Hobcipo"   "Pirt  ..■  Soc»rijr     Stop--     >f. ■ 

IS 

<■■v■■K^>lf^♦■.♦■■■jQ■[Is[gl«■^/^QH>s■■:■-- -'■ 

INSTRUCTIONS  FOR  FLORIDA  FAMILY  LAW  FORM  12.98I(aXlX 
JOINT  PCTITION  FOR  ADOPTION  BY  STEPPARENT 

When  ihoold  Ibb  form  be  ncd? 

This  fonn  should  be  used  when  a  stepparent  is  adopting  his  or  her  ipouiie's  biological  child.  Both  the 
steppaieni  and  his  or  her  spouse  must  sign  this  petition.  In  addition,  you  must  obtain  the  written  consent  of 
the  other  binh  patent  or  notify  him  or  her  of  this  pitKeeding.  You  must  also  obtain  the  wiinen  consent  of  die 
child,  if  he  or  she  is  12  yeaisof  age  or  older. 

This  form  should  be  typed  or  printed  in  black  ink.  The  name  to  be  given  to  the  child(ien)  after  the  adoption 
should  be  tised  in  the  heading  of  the  pctitioa  The  steppaieiit  is  the  petitioner,  because  he  or  she  is  the  one  who 
is  asking  the  court  for  legal  action.  After  completiiig  this  form,  you  and  your  spouse  must  sign  it  before  a 
««rir»  pnhlif  You  should  then  Dk.  tbe  original  and  I  copy  with  the  cl^rk  nf  the  e IrrMii  fimrt  in  the  county 
where  either  you  or  the  child  live  sod  keep  a  cqiy  for  your  records. 

What  should  I  do  next? 

For  your  case  to  proceed,  you  must  have  the  written  consent  of  the  other  biitb  patent  or  properly  notify  Um 
or  her  of  the  petition  and  hearing.  If  yotl  know  where  he  or  she  lives,  ynn  shmilri  persr^nal  sf  r-vtpf  tfyou 
absohitely  do  not  know  where  he  or  she  lives,  you  may  use  con-ttnictive  wrvlce.    For  more  information  about 


'WHAT  IS  rn  &  is  semce  by  putttog  the  papen  ON  or  UNDER  jow  apKhnai  door.  IF  the 
bndlord  thed  to  ose  tfait  Idod  of  service,  please  antwer 


YES.  tfas  papen  were  oa  or  under  my  door 


NO.diey  were 


WHEN  CAN  IT  BE  ITSED?  ONLT  if  the  landlord  has  tned  more  than  ooce  and  been  unable 
to  serve  you  tfarou^  penooal  ddrrery  or  debrery  to  sotneone  of  snftable  age  aod  jttdgemeft. 
Is  ttkere  socneoDe  home  to  receiTe  service  most  of  the  tme,  and  do  you  wat  to  have  a  bearmg 
about  \riiether  someone  was  home  the  times  that  the  process  server  said  that  be  tried  to  serve 
die  papers? 


YES,  I  want  to  haro  a  heating  because  aomeone  is  osudy 


NO 


WHAT  ELSE  DOES  TBELANDLOitD  HEED  TO  DO?  ITihe  papers  were  put  on  or  under 
your  door,  yoo  oust  also  receive  one  copy  by  regular  mad  and  one  by  certified  or  registered 

• YES,  I  received  one  copy  by  regiiar  mail  and  one  by  „  _ 

ceit£edmai 

■ I  WANT  MORE  INFORMATION  ABOITT  A 
TRAVERSE  HEARING 


Court  Role  in  Assisting 


~  Chedc  aO  the  problems  that  yoo  have  bad  in  cammon  araas  of  your^artcoeot  m  the  lait  sixycari-  IT 
those  problezQs  meant  that  the  apartmeiit  was  not  free  from  condtfions  that  art  dangerous  to  ibcity. 
or  tafe^.QKmeaDttfaatitwainotmainagtedinaivable  and  useable  fiahjoc.  OR,  rocb  ftiat  it  cculd 

.  not  be  used  ia  be  way  yoo  uodentood  it  could  be  used. 


Dirty  haSways, 


Inoperable  elevator 
service 


Fadure  to  dispose  of 


boperable 


Fiilure  to  provide 
reqiared  or  agreed  upon 
buikfaig  services. 


Broken  madbozes. 


Faihnto 
provide  lecun^ 
oftheprenases. 
Dchidog 

Blocks. 


Other 
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Integrated  Assembled  Document 


louiing    Hel:cope                                                                                                                                                                                                                  f    1  .  T 

i^:\vu\<i  Li foil iiai ion  lot  ilit  Laiiillord  Tciiuiil  .Aiii^wci     I  continue 


am  COURT  OF  the  OTY  of  new  YORK 


HoungPart 


LANDLOR0/TENANT 
ANSWER  IN  PERSON 


IU*poo4cal  b4f  qiptmd  Kul  hu  onDj  nivmd  U»  Pvtilum  u  fbSawi: 


Thm  RMpondad  Jd  cot  wewy  tcopyof  thiPilitiofiiadNotic*  afPttitioa. 
X  ThtRtipond«BtwteiTtdtht  Petition  lAHotic*  of  Pttitioa  butaemn       ool  conct  t*  nqtnd 
bylaw. 

PARTTE3 

The  R>tpon<faBlij  mdic«ud  iapropriy.  bf  th«  wwatf  a—.  « it  not  inJeaUd  on  th«  P«tition  Mid 
Notici  of  Pitilian. 

__Tha  Pililioatr  i*  iw*.  tTi«  i  ««wiin«ii<  nf  ofths  bidifin^ 


E-Filing  Gateway 


NOTICE:  If  you  ara  unabia  to  pay  faea  and  coats,  you  may  aak  Ilia  court  to  parmll  you 
to  procaod  wHhout  paying  thom.  Qlck  hara  to  wlaw  lha  tnfonnatlon  Shoat  on  Watvar 
of  Court  Fees  and  Coats. 

AVISO:  SI  usied  no  puedo  pagar  tas  cuoias  y  los  gastos,  pfdala  al  Juez  qua  la  pennlta 
pracadai  dn  pagartos.  Optima  aquf  pan  obtonor  una  copla  do  Inforfnaci6n  y  la 
solldtud  paro  la  dispensa  da  loa  gastoay  cuataa  judlclalea^ 

(Rule  SeSOc).  Caltfomis  RuIsb  of  Coufl.) 
Arc  you  o  New  Usvrt 


Hova  you  filad  o  clai 


NAVIGATING  TT1IS  SUE:  Throughout  thia  program,  you  will  find  legal  tanns  undartlned 
and  highllghtad  In  blue.  Olddng  on  die  %rord  will  take  you  to  a  doHnltlon  of  the  term. 
You  will  be  eslcad  a  seriaa  of  quaatlona  In  the  tiext  faw  sactiona.  You  will  bo  given  th* 
opportunity  to  edit  before  you  aubmH  your  dalm. 
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Kansas  City  Domestic  Violence  E-File  and  Order  Transmission 
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An  Integrated  E-Filing  Model 


Community  Orgs. 


Front  End 


Court  File 


LS  Pre-process 


LS  Service 
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The  Potential  of  Technology  for 
Pro  Se  -  m 


Providing  Support  For  Litigants 

-  Video 

-  Diagnosis,  etc. 


Copyright  Zorza  Associates,  2000 
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rhe  Latest  Video  Version  of 
  Hel2 


Now  turn  back  to  the  SUMMONS  AND  COMPLAINT.  In  the  upper  left- 
hand  ractangle  on  the  form,  you  will  see  the  District  Attorney's  name, 
address,  and  telephone  number. 

You  win  also  see  a  D  A  #.  Do  not  conhjse  this  number  with  the  COURT 
CASE  NUMBER. 


Pluuwit*rth*OAf. 


Aflor  you  emv  the  nqulredlnfonnetlon.plo0S9  touch  ttmVomintM'buaon 
toproc— d 


vw.zur/iciiei 
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The  Potential  of  Technology  for 
Pro  Se  -  IV 


Integrating  With  Community 

-  Outreach 

-  Content 
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Law  Help 

New  York's  Online  Referral  8i,Self-Help  System 


Welcome  To  Lav*  Help- 

Tl-iis  ziXB  15  for  /  and  havigatiGn  ■ 
IS  v&i-/  simple. In  the  la~v&''  ref&iTa!  ;^ 
areg,  I've  iiidicai.ed  infoimation  J 
Fi£-I.:l5  ihat'shoud  be  at  i:he  top  of  ' 
the  difpiay.  (TOP]  Some  fields 
sI'iDuId  C'i"il>  display  It  applicable  ^ 


IF  VC'V  'rrDuld  liLe  to  post  news  or 
update  text 

plaas&  click  on  iii-ie-  link  below  ro 
update- 


Tell  us  where  you  imed  help:  ? 

Please  choose-  yovir  ?!:ai:&  or  county 
Enter  your  zipcDde 


t^^^^r^i^L- :;--:^"v;-/v-.^.Engirsh.*  GpanishrNandan^ 

,  Adrninetretjon         .                      ■•  ff 

■  .  Confused?  Call  1-800-Lawhelp  ■  "                ■  ■ 

Copyright  Zorza  Associates.  2000 
www.zorza.net 

Law  Help 

NevK^ork's  Online  Referral  &Self-Help  System 


1  Neeti  Legal  Information  about: 


Advanced  Search 


AlA     Du-oicaj  CustodVj  .-.doption. 
•  Dom&stic  vioterice. 

HOUSING 

Landlord-Tenant,  Public  Housing, 
'      Home  Ovvnershfp. 

^         FINANCIAL  ASSISTANCE 

Public  Benefits,  Welfare  issues, 
'  ^  Food. 


Education  and  Training.  -  , 
WORK 

Employ rrjent  and  Work-Pelated 
Problems, 

HEALTH 

Health  CatB,  Mental  Health 


IMMIGRATION 

Irnniigration  and  Irrnnigrant  Problerr 


CONSUMER 

euying,  H-ellirgj  Irisurai'ice.  ai'rd 
Wonay         ...  -  • 

CRIMINAL  jusncE  -  ; 

Criminal  Justice,  Prison,  vauth 
DISASILfTY 

Physically  Challangad  People 

SEMOR  CITIZENS 

Wills,  Guardianships,  Abuse 

ENVIRONMENTAL 

Potlutionj  Gaitiage,  Woi-kplace 

MIGRA^fTA^D 

FARMWORKERSWori  place.  Child 
Labor.  Healtli  a  -=.aFety 

OTHER 

Civil  Rights,  Coui-ts.  AttornevS; 
C'isputes 


English  -  Spanish  -  Maridarin  : 

Feedback 

Register 

News 


STATE/COUiVT  Y/Z  IPCODEp 


■  Category. 
Confused?  Call  1-800-Lawhelp 
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The  Potential  of  Technology  for 
Pro  Se  -  V 


•  Integrated  Litigation  Systems 
-All  Sides 
-  Other  Systems 
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An  Integrated  Multi  Party  Screen 

View 
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Including  Background 
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Strategies  I:  A  Strategy  to  Create 

Models 

•  Why  Models  are  Needed 

•  The  Crucial  Role  of  Technology 
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Strategies  II:  A  Bar  Involvement 
and  Unbundling  Strategy 

•  Sources  of  Bar  Suspicion  and  Fear 

•  Unbundling  as  a  Solution 

•  Technology  as  a  Key  to  Developing  and 
Unbundling  Program 
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ABA  Proposed  Rule  Modifications  to 
Permit  Unbundling  —  Consent  and 
Reasonableness 

•  Rule  1.2  (c)  proposed  authorization  of  limitation  upon 
scope,  but  requires  informed  consent 

-  Definition  of  Informed  Consent 

-  Comment  clarifies  that  the  term  scope  includes  both  the 
scope  and  means  of  representation,  and  makes  clear 
that  cost  can  be  a  factor 

•  Proposed  revisions  to  paragraph  (c)  of  Rule  1 .2  would  also 
required  that  limited  representation  is  "reasonable  under 
the  circumstances." 

-  Extent  of  Diagnostic  Interview  Required—Technology? 
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Strategies  III:  Technology 

•  For  Information  and  Access 

•  For  Preparation  and  Presentation 

•  For  Context  and  Understanding 

•  For  Fully  Integrated  Systems 

•  Technology  as  a  Collaboration  Facilitator 
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Strategies  IV:  Judicial  and  Staff 
Support 

•  Needs  for  Different  Judges  and  Staff 

•  Use  of  Technology  to  Train  and  Support 
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Strategies  IV:  Community  and 
Outreach 

•  Technology  for  Engagement 

•  The  Courthouse  in  the  Community 
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Strategies  V:  Ethics  Strategy 

•  Ethics  as  a  "barrier" 

•  Practical  Realities 

•  Reform  Trends 

•  Relationship  between  Technology  and 
Ethics 
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Strategies  VI:  A  Design  Audit 

•  Joint  Review  Process 

•  Criteria 

•  On-going  Review 

•  Technology  Support 
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Strategies  VII:  A  Process  Flow 
Audit  Strategy 

•  Tools  for  Review 

•  Tools  for  Solutions 
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Strategies  VIII:  Enforcement  of 
Decisions 

•  The  Court  Takes  Responsibility 

•  Tech  Info  and  Feedback  Tools 
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Data  for  Enforcement 
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Strategies  IX:  An  Integrated 
Problem-Repetition  Avoidance 
Strategy 

•  The  Concept  -  Air  Transport  Analogy 

•  Court  as  Integrated  Problem  Solving  Team 

•  Court  as  Integrated  Self- Aware,  Self- 
Learning  Environment 
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Why  Collaborations  Are 
Necessary  and  Effective 

•  Cost 

•  Multiple  Perspectives 

•  Multiple  Institutional  Purposes 

•  Multiple  Institutional  Ideologies  and  Roles 
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State  and  Local  Collaborations  In 
Technology 

•  Content 

•  Distribution 

•  Access 

•  Multi-Purpose  Systems 

•  Integration  of  Content,  Support  and  the 
Litigation  Process 

-  Triage  and  Unbundling 
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National  Collaborations  in 
Technology 

•  National  Access  Collaborations 

-  Linking  to  Portals 

-  E-filing 

•  National  Content  Management  and  Support 

-  Tools 

-  Fundraising  and  Revenue 

-  Integration 
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Collaboration  Tools  and 
Opportunities 

•  National  Portals  Collaboration 

•  Standards  and  Structures 

•  Menus 

•  Management  Tools 

•  Client  Tools 

•  Building  Tools  (Document  Assembly) 

•  Indices 
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Infonnatioii  Flow  for  Self  Help  and  Advocate  Portais 


Content  and  Resource  Providers 
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Techniques  for  Collaboration 

•  Process  that  Leads  to  Concrete  Projects 

•  Provide  Clear  Roles  for  Each  Organization 

•  Locate  Responsibility  Within  Each  Organization 

•  Foster  Multi-Layered  Communication 

•  Recognize  Needs  of  and  Set  Up  Clear  Benefits  for 
Each  Organization 

•  Recognize  Long  Term  Changes  in  Mission 
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Conclusion 

•  A  Major  Integrated  Change  Process  with 
Huge  Potential  to  Fulfill  our  Vision  and 
Mission 
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Resources  on  the  Web  I 

•  National  Center  for  State  Courts  Best  Court  Sites 

•  The  Reports  on  Collaborative  Portals: 
www.zorza.net/legalinfo 

•  Draft  Standards  and  Indexes: 
www.equaliustice.org/techno/indexintro.htm 

•  An  Early  Model  Information  Portal—  LawHelp: 
www.probono.net/lawhelp 

•  Resource  Site  http://www.zorza.net/resources/lsh- 
res.html 
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Resources  on  the  Web  II 

•  New  York  Domestic  Violence  System 

-  www.fcny.org/nydvdemo 

•  The  Orange  County  Video  Friendly  System 

-  http://i-can.legal-aid.com/ 

•  Community  Court  Information 

-  www.communitycourts.org 

•  Diagnostic  for  Problem  Solving 

-  www.washingtonparentpower.org 

•  Court  Users  Technology  Bill  of  Rights 

-  www.zorza.net/techrights 
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1.  INTRODUCnON 

Across  America,  there  has  been  a  recent  increase  in  the  number  of  pro  se,  or  unrepresented,  litigants  in  the  federal 
and  state  court  systems.  No  one  seems  certain  whether  this  trend  is  due  to  federal  funding  cuts  to  legal  service 
programs,  the  perceived  unaffordability  or  imavailability  of  legal  services,  the  enactment  of  legislation  providing  for 
"easy"  access  to  the  courts,  a  feeling  on  the  part  of  more  litigants  that  they  can  just  do  it  themselves,  or  a 
combination  of  these  factors.  Whatever  the  reasons,  court  systems  are  developing  new  programs  and  strategies  to 
deal  with  the  increase  in  pro  se  litigation.  This  article  discusses  the  response  of  the  Minnesota  state  court  system  to 
the  pro  se  issue  as  well  as  the  response  by  the  Hennepin  County,  Minnesota  district  court.  [FNll 

*298  n.  MINNESOTA  STATE  COURT  RESPONSE 
A  The  Committee  on  the  Treatment  of  Litigants  and  Pro  Se  Litigation 

On  July  14  and  15, 1994,  the  Minnesota  Conference  of  Chief  Judges  rFN2l  ("Conference"  or  "Conference  of  Chief 
Judges")  met  to  discuss  current  and  emerging  issues  and  develop  a  strategic  plan  for  the  Minnesota  state  court 
system.  [FNSl  One  common  concern  was  the  need  to  more  effectively  deal  with  an  increase  in  pro  se  litigation.  rFN4l 

In  order  to  respond  to  the  strategic  plan  recommendation  regarding  pro  se  litigants,  the  Conference  of  Chief  Judges 
established  the  Committee  on  the  Treatment  of  Litigants  and  Pro  Se  Litigation  ("the  Committee")  in  1994  that  was 
comprised  of  judges,  court  personnel,  bar  association  representatives  and  other  stakeholders  in  the  state  court 
system.  FFN.Sl 

The  Committee  reviewed  the  volume  of  pro  se  litigation  in  Minnesota  and  concluded  that  like  other  court  systems 
across  the  country,  Minnesota  courts  were  experiencing  an  increase  in  pro  se  litigation.  rFN61  The  Committee  was 
particularly  concerned  by  statistics  from  other  court  systems,  such  as  Maricopa  County,  Arizona,  where  neither  party 
has  a  lawyer  in  sixty  percent  of  the  marital  dissolution  cases  and  at  least  one  party  is  unrepresented  in  ninety-two 
percent  of  marital  dissolution  cases.  FFN?!  The  Committee  determined  that  the  Minnesota  court  system  should  not 
wait  for  a  similar  crisis  to  develop  and  recommended  that  proactive  steps  be  taken  to  respond  to  the  emerging  needs 
of  an  increased  number  of  pro  se  litigants.  fFNSI 
Four  general  principles  were  established  by  the  Committee: 

1.  The  Minnesota  state  court  system  has  an  obligation  to  assist  pro  se  litigants.  Pro  se  litigation  should  not  be 
encouraged  but  must  be  accepted; 

*299  2.  The  Minnesota  state  court  system  should  join  in  a  partnership  with  bar  associations  and  the  legal  profession 
to  increase  the  nimiber  of  attorneys  providing  pro  bono  representation.  Full  legal  representation  for  all  litigants 
should  be  encouraged  wherever  possible; 

3.  The  Minnesota  state  court  system  should  not  be  expected  to  resolve  all  of  society's  problems.  The  Minnesota 
Legislature  was  asked  to  proceed  with  extreme  caution  in  creating  new  causes  of  action  or  expanding  existing  causes 
of  action  that  will  likely  involve  pro  se  litigants;  and 

4.  Minnesota  trial  courts  and  appellate  courts  have  an  obligation  to  restrict  the  court  access  of  pro  se  litigants  who 
engage  in  frivolous  litigation  and  abusive  behavior  directed  at  judges,  court  staff  and  other  litigants.  rFN9l 
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Guided  by  these  general  principles,  the  Committee  embarked  on  a  year  long  process  to  assess  the  volume  of  pro  se 
litigation  in  Minnesota,  llie  information  needs  of  pro  se  litigants,  and  pro  se  issues  facing  judges,  court  staff  and 
represented  parties.  FFNlOl  The  Committee  conducted  a  survey  of  current  forms  and  brochures  used  in  the  state 
court  system  and  requested  input  regarding  the  increased  volume  of  pro  se  litigation  and  the  problems  posed  by  this 
increase  on  both  the  pro  se  litigant  and  the  court  system.  fFNllI  The  Committee  also  reviewed  volumes  of  literature 
relating  to  pro  se  litigation  and  sought  assistance  from  other  comt  systems  that  have  addressed  pro  se  issues.  The 
goal  of  the  Committee  was  to  establish  an  inmiediate  pro  se  action  plan  as  well  as  to  identify  issues  requiring  further 
study.  rFNl2l  At  the  conclusion  of  its  deliberations,  the  Committee  made  several  specific  reconunendations  to  the 
Conference  of  Chief  Judges,  which  were  as  follows: 

.  "Each  of  Minnesota's  ten  (10)  judicial  districts  should  implement  the  recommendations  of  the  'Report  of  the 
Committee  on  the  Role  of  Judges  in  Pro  Bono  Activity,'"  which  recommended  that  judges  should  assist  in 
encouraging  pro  bono  legal  services  for  those  with  unmet  legal  needs  by  assisting  *300  in  the  recruitment  and 
retention  of  volunteer  attorneys  and  by  establishing  procedural  practices  to  assist  lawyers  who  provide  pro  bono 
legal  services.  rFN13l 

.  "Attomej^  should  be  encouraged  to  provide  pro  bono  service  to  the  state  court  system  by  providing  procedural 
assistance  to  pro  se  litigants"  as  part  of  each  Minnesota  lawyer's  aspirational  goal  of  providing  at  least  50  hours  of 
pro  bono  legal  assistance  per  year.  rFNl4l 

.  "Continuing  legal  education  (CLE)  providers  and  local  judicial  districts  should  be  encouraged  to  provide 
educational  seminars  on  topics  of  interest  to  pro  se  litigants,"  including  common  procedural  and  substantive 
problems  in  family  law,  conciliation  court,  domestic  abuse,  probate  law  and  landlord/tenant  disputes.  FFNLSl 
.  "The  Conference  of  Chief  Judges  should  establish  a  committee  to  standardize,  update  and  create  forms,  brochures 
and  videos  relating  to  areas  of  law  and  issues  of  interest  to  pro  se  Utigants."  rFNl61 

.  "Pro  se  litigants  should  be  required  to  acknowledge  the  responsibihties  of  being  involved  in  litigation,"  including  the 
need  to  come  to  court  organized  and  prepared  with  exhibits  and  witnesses.  FFNiyl 

.  "Self-help"  workbooks  should  be  developed  for  use  by  pro  se  litigants  to  reduce  the  large  amount  of  staff  time 

consumed  in  providing  procedural  and  form  completion  assistance  to  unrepresented  parties.  [*301  FNl8] 

.  "Libraries  should  be  actively  involved  in  the  effort  to  assist  pro  se  litigants"  by  developing  a  "self-help"  collection  of 

materials  that  would  include  pro  se  forms  and  brochures  approved  by  the  Conference  of  Chief  Judges.  FFNlQl 

.  "Court  personnel  should  receive  ongoing  training  relating  to  the  needs  of  pro  se  litigants,"  including  how  to  answer 

customer  inquiries  about  the  proper  completion  of  forms,  how  to  explain  the  basic  terms  and  meaning  of  forms  and 

documents,  and  how  to  answer  questions  about  filing  deadlines  and  due  dates.  rFN20l 

.  "A  pro  se  service  coordinator  should  be  designated  in  each  of  Minnesota's  ten  judicial  districts."  rFN211 

.  A  standard  judicial  protocol  for  handling  hearings  involving  pro  se  Utigants  should  be  developed  and  utilized  in 

each  of  Minnesota's  ten  judicial  districts.  rFN22l 

.  "The  [Minnesota]  state  court  system  should  examine  and  utilize  emerging  technologies  that  are  'user  friendly'  to 
pro  se  litigants,"  including  the  feasibility  of  using  computer  form  completion  processes  to  generate  and  complete 
forms.  rFN2.Sl 

.  "State  statutes  and  court  rules  should  restrict  the  abihty  of  pro  se  litigants  to  engage  in  frivolous  litigation  *302  and 
abusive  behavior"  that  is  directed  at  judges,  court  staff,  and  other  litigants.  rFN24l 

In  addition  to  the  work  of  the  general  committee,  subcommittees  were  established  to  deal  with  specific  pro  se 
concerns  involving  family  law  issues,  domestic  abuse  and  harassment  issues,  and  conciliation  court,  probate, 
landlord/tenant  and  other  general  civil  law  issues.  rFN2.Sl  Each  of  the  subcommittees  made  specific 
recommendations  that  were  also  endorsed  by  the  full  committee.  rFN261 

The  Family  Law  Subcommittee  recommended  that  attorney  referral  services  should  be  expanded  for  family  law 
litigants  and  that  the  concept  of  "unbundled  legal  services"  should  be  encouraged  and  supported,  noting  that  ethical 
rules  of  attorney  conduct  may  need  to  be  relaxed  to  allow  for  "unbundled,"  or  partial,  representation.  rFN27l  The 
subcommittee  also  recommended  that  a  statewide  telephone  helpline  be  developed  for  pro  se  family  law  litigants; 
that  judicial  districts  consider  designating  a  family  court  outreach  person  to  provide  procedural  assistance  to  pro  se 
family  law  litigants;  and  that  a  work  group  of  interested  stakeholders  develop  uniform  family  law  forms  and 
instructions  in  plain  language.  rFN281 

The  Domestic  Abuse/Harassment  Subcommittee  recommended  that  a  committee  be  established  to  obtain  grants  to 
place  domestic  abuse  and  harassment  forms  and  instructions  on  the  Internet.  rFN29l  The  subcommittee  also 
supported  an  effort  by  the  Dakota  County  court  system  to  provide  an  alternative  delivery  system  for  domestic  abuse 
and  harassment  brochures  and  other  information  through  distribution  to  public  libraries,  medical  offices,  school 
counseling  offices,  and  other  locations.  FFNSOl 

The  Conciliation  Court/Civil  Subcommittee  recommended  that  judicial  districts  consider  holding  a  settlement 
conference  prior  to  any  trial  or  hearing  in  conciliation  court  cases  and  that  judicial  *303  districts  sohcit  local 
attorneys  to  serve  as  mediators  at  conciliation  court  pretrial  settlement  conferences.  [FN.^ll 
The  report  concluded  by  setting  forth  an  action  plan  with  specific  steps  to  be  taken  by  the  Conference  of  Chief 
Judges,  individual  trial  court  judges,  court  administrators,  the  legislature  and  executive  branches  of  government,  pro 
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se  litigants,  continuing  legal  education  (CLE)  providers,  the  state  court  administrator,  and  lawyers  in  order  to 
implement  the  Committee's  recommendations.  rFN32l 

The  Conmiittee  on  the  Treatment  of  Litigants  and  Pro  Se  Litigation  presented  its  report  and  recommendations  to  the 
Conference  of  Chief  Judges  in  April,  1996.  rFN3.Sl  The  Conference  adopted  the  committee  report,  endorsed  its 
recommendations  and  appointed  a  Pro  Se  Litigation  Implementation  Committee  ("Implementation  Committee")  to 
accomplish  the  Committee's  recommendations. 
B.  Pro  Se  Implementation  Committee 

The  Pro  Se  Implementation  Committee  first  met  in  July,  1996.  Following  the  recommendations  of  the  Committee  on 
the  Treatment  of  Litigants  and  Pro  Se  litigation  stressing  the  importance  of  standardized,  user-fiiendly  forms  and 
brochures,  ten  subcommittees  were  established.  rFN.S4l  Six  of  these  committees  focused  on  a  review  of  existing 
forms  and  brochures  used  by  the  state  court  system  and  development  of  new  or  revised  materials.  fFN.SSl  Four 
subcoEomittees  focused  on  the  implementation  of  specific  policy  recommendations  of  the  Conmiittee  on  the 
Treatment  of  Litigants  and  Pro  Se  Litigation.  rFN.361 

The  six  forms  subcommittees  covered  the  major  substantive  areas  of  law  which  involve  high  numbers  of  pro  se 
htigants: 

.  Family  Law  Forms  Subcommittee 

.  Criminal  Law  Forms  Subconunittee 

.  Domestic  Abuse  and  Harassment  Forms  Subcommittee 

.  Probate,  Mental  Health,  Conservatorship/ *304  Guardianship  Forms  Subcommittee 
.  Conciliation  Court  Forms  Subcommittee 

.  Unlawful  Detainer  Forms  Subcommittee  rFN37l 


Each  forms  subcommittee  was  charged  with  the  objective  of  reviewing  and  revising  existing  forms  and 
brochures  previously  approved  by  the  Conference  of  Chief  Judges  Standing  Procedure  and  Forms 
Committee  and  developing  other  plain  language  forms  as  well  as  a  list  of  legal  definitions  commonly 
used  in  each  substantive  area  of  law.  ITN.SSI 


In  addition,  four  policy  subcommittees  were  appointed  as  follows: 

.  Training  and  Education  Subcommittee,  charged  to  develop  a  plan  for  providing  training  to  litigants, 
court  staff,  attorneys,  non-attorney  professionals,  and  judicial  officers  regarding  pro  se  issues  and 
services. 

.  Information  Dissemination  Subcommittee,  charged  to  develop  a  plan  and  method  for  disseminating 
information  regarding  the  availability  of  pro  se  services,  forms  and  brochures  to  the  public. 

.  Technology  Subcommittee,  charged  to  identify  and  evaluate  cost  effective  technologies  to  assist  pro  se 
litigants;  and 

.  Frivolous  Litigation  Subcommittee,  charged  to  develop  a  court  rule  or  legislation  regarding  the  access 
of  pro  se  litigants  to  the  court  system  and  restrict  abusive  litigation  practices.  rFN39l 

Each  subcommittee  contained  broad  representation  firom  state  court  judges, 

court  personnel,  attorneys,  justice  system  stakeholders,  and  public  members  with  an  expressed  interest 
or  expertise  in  the  impact  of  pro  se  htigation  in  a  particular  area  of  the  law.  rFN40l 

The  various  forms  subconmiittees  created  a  phenomenal  number  of  proposed  new  forms,  pamphlets 
and  manuals,  measured  in  feet  of  materials  rather  than  inches  of  documents.  rFN411  Several  *305  of 
the  forms  subcommittees  held  marathon  meetings  to  draft  new  and  revised  forms  and  instructions. 
Each  form  subcommittee  made  specific  recommendations  regarding  appropriate  written  material 
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relating  to  the  assigned  subject  matter  and  the  policy  subcommittees  also  issued  recommendations. 

Hie  Implementation  Committee  issued  general  recommendations,  suggesting  that  all  proposed  forms, 
pamphlets  and  manuals  be  pilot  tested  by  the  Conference  of  Chief  Judges  Procedure  and  Forms 
Committee  and  reviewed,  revised,  and  redistributed  as  appropriate.  rFN42l  The  Implementation 
Committee  recommended  that  the  forms  and  other  materials  be  made  available  to  coimty  law  libraries, 
public  libraries,  court  locations,  and  other  places  where  pro  se  Utigants  commonly  seek  information  or 
assistance.  rFN43l  The  Implementation  Committee  suggested  that  the  Conference  of  Chief  Judges 
determine  whether  coimties  could  charge  user  fees  when  providing  forms  and  other  materials  to  pro  se 
htigants  and  requested  that,  each  county  law  library  establish  a  collection  of  self-help  materials  to 
assist  non-lawyers. 

rFN44l 


The  Implementation  Committee  also  suggested  that  forms,  pamphlets,  manuals  and  other  materials  be 
translated  into  foreign  languages,  including,  at  a  minimum,  Spanish,  Cambodian,  Hmong,  Lao,  and 
Vietnamese;  that  court  approved  brochures  be  made  more  visually  appealing;  that  a  glossary  of  basic 
legal  terminology  be  prepared  and  provided  to  litigants;  that  a  list  of  suggested  responses  to  conmion 
pro  se  questions  be  developed  and  incorporated  as  part  of  the  service  training  for  court  personnel;  and 
that  the  concept  of  unbimdled  legal  services  be  fully  explored  as  a  means  to  meet  the  legal  needs  of  all 
litigants.  rFN45l  The  Implementation  Committee  noted  that  pursuing  the  concept  of  unbundled  legal 
service  would  necessitate  a  further  discussion  of  issues  relating  to  lawyer  liability  insurance  and  the 
rules  of  attorney  professional  responsibility.  rFN461 

The  Frivolous  Litigation  Subcommittee  recommended  that  the  Minnesota  Legislature  enact  a  frivolous 
litigation  statute  designed  to  limit  access  to  the  state  court  system  by  individuals  who  *306  have 
initiated  three  or  more  Utigation  actions  in  the  previous  five  year  period  that  were  finally  determined 
adverse  to  that  litigant.  rFN47l  The  subcommittee  also  recommended  that  guidelines  be  adopted  for 
judges  or  court  personnel  to  use  when  evaluating  in  forma  pauperis  applications,  believing  that 
frivolous  actions  could  be  better  screened  under  existing  law.  (TN481 

The  Information  Dissemination  Subcommittee  recommended  that  the  Conference  of  Chief  Judges  and 
State  Court  Administration  commit  to  an  ongoing  active  role  in  the  development  of  forms,  brochures, 
and  audio  tapes  and  video  tapes  to  assist  pro  se  litigants.  rFN49l  The  subcommittee  also  suggested  that 
the  state  court  system  work  with  the  Minnesota  State  Law  Library,  the  Minnesota  Association  of  Law 
Libraries,  the  Minnesota  Association  of  Court  Administrators  and  various  state  agencies  to  distribute 
forms,  brochures  and  other  information  to  pro  se  litigants.  fFN.SOl 

The  Technology  Subcommittee  recommended  that  each  county  implement  "one-  way"  technologies  to 
provide  information  to  pro  se  litigants  and  that  state  court  administration  develop  an  Internet  site  with 
information  and  forms  to  assist  pro  se  litigants.  FFNSlI  The  subcommittee  also  encouraged  further 
evaluation  of  the  potential  use  of  "two-way"  interactive  information  systems  to  assist  pro  se  litigants. 
rFN.'S2l 

The  Training  and  Education  Subcommittee  made  numerous  recommendations  for  pro  se  litigants, 
court  staff,  attorneys,  judicial  officers,  and  non-attorney  professionals.  rFN.5.3l  The  subcommittee 
recommended  that  the  Conference  of  Chief  Judges  develop  a  model  program  for  providing  on-site  legal 
advice  in  courthouses  and  law  libraries,  as  well  as  review  and  revise  court  administration  "guidelines" 
for  providing  assistance  to  htigants  so  that  they  comply  with  Minnesota  statutes  relating  to  the 
unauthorized  practice  of 

*307 law.  FFN.'vtl  The  subcommittee  felt  that  once  such  guidelines  are  finalized,  it  would  be  essential 
to  train  court  personnel  regarding  the  principles  and  subject  matter  set  forth  in  the  guidelines.  fFN.SSl 
The  subcommittee  also  recommended  that  the  Conference  of  Chief  Judges  provide  maximimi 
assistance  to  the  public  by  encouraging  retired  attorneys,  law  students,  and  others  to  provide 
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procedural  assistance  to  pro  se  litigants  and  consider  a  greater  role  for  non-attom^^  advocates  in 
assisting  litigants.  rFN.S61 


The  Implementation  Committee  also  recommended  that  a  standing  Pro  Se  Issues  Conmiittee  be 
established  by  the  Conference  of  Chief  Judges  to  address  pro  se  issues  on  an  ongoing  basis.  fFNS?!  The 
Conference  of  Chief  Judges  subsequently  accepted  and  adopted  the  report  and  recommendations  of  the 
Pro  Se  Implementation  Committee  and  appointed  a  standing  Pro  Se  Issues  subcommittee  to  the 
Conference's  Administration  Committee. 


m.  HENNEPIN  COUNTY 

like  the  Minnesota  state  comt  system,  the  Hennepin  County  District  Covut  had  no  pro  se  services  or  plans  in  place 
in  1994.  And  like  the  state,  the  Hennepin  County  District  Court  has  developed  a  pro  se  action  plan  and  implemented 
several  pro  se  initiatives.  Significant  Hennepin  County  initiatives  include  the  establishment  of  a  permanent  pro 
se/pro  bono  service  coordinator  position  by  court  administration;  establishment  of  a  pro  se  self-help  center  in  the 
Hennepin  County  courthouse;  collaboration  with  local  bar  associations  on  a  legal  advice  project  located  in  the  pro  se 
self-help  center;  development  of  a  conciliation  court  mediation  project;  and  the  establishment  of  a  self-help 
collection  in  the  Hennepin  County  Law  Library. 

In  1994,  the  Hennepin  County  District  Court  Total  Quality  Management  (TQM)  steering  team  identified  pro  se 
litigation  as  an  increasing  trend  in  the  Hennepin  County  Court  system.  A  TQM  team  was  established  to  develop  a 
plan  to  improve  pro  se  service  delivery.  The  Pro  Se  Services  team  recommended  that  a  new  team  be  created  to 
conduct  a  survey  to  identify  the  forms  and  brochures  made  available  by  the  Hennepin  County  court  system  for  use  by 
*308  litigants  and  make  recommendations  for  future  initiatives  to  provide  assistance  to  pro  se  litigants,  including 
guidelines  to  assist  court  staff  in  understanding  the  difference  between  legal  advice  and  procedural  assistance. 
Another  of  the  Hennepin  County  TQM  team's  recommendations  was  for  district  court  administration  to  establish  a 
staff  position  responsible  for  coordinating  the  court's  pro  se  and  pro  bono  service  planning  and  delivery.  Hennepin 
County's  first  Pro  Se/Pro  Bono  service  coordinator,  Elisabeth  Steinbring,  was  appointed  in  1995-  FFN.SSI 
The  Hennepin  County  TQM  pro  se  initiative  continued  in  1996  when  the  TQM  steering  team  established  two  teams 
to  deal  with  pro  se  issues.  A  TQM  Forms  Team  was  appointed  to  create  a  mechanism  to  review  and  update  court 
forms.  A  TQM  Self-Help  Center  Team  was  established  to  plan  for  the  possible  establishment  of  Pro  Se  Service  Center 
in  the  Hennepin  Coimty  Government  Center  and  make  recommendations  regarding  the  pro  se  resources  and  services 
needed  in  Hennepin  County. 

At  the  time  the  self-help  center  team  was  appointed,  Hennepin  County  District  Court  Adroinistration  was  in  the 
process  of  establishing  a  service  center  on  the  public  service  level  of  the  Hennepin  County  Government  Center.  The 
goal  of  the  service  center  was  to  make  the  court  system  more  accessible  and  user  fiiendly  to  its  customers.  The  TQM 
team  successfully  persuaded  Hennepin  County  District  Court  Administration  to  set  aside  a  portion  of  the  public 
service  level  space  to  establish  a  pro  se  self-help  service  center. 

The  Heimepin  County  Self-Help  Service  Center  opened  in  November,  1996.  Staffed  by  a  district  court  clerk 
specifically  trained  to  assist  pro  se  litigants,  the  center  provides  assistance  to  individuals  seeking  information  about 
filing  procedures  and  court  processes,  as  well  as  information  about  Hennepin  County  social  services  and  other 
community  resources.  The  self-help  center  contains  a  collection  of  materials  to  assist  pro  se  litigants  as  well  as  a 
direct  line  to  TEL-LAW,  a  free,  automated  legal  information  system  maintained  by  the  Hennepin  County  Bar 
Association. 

The  work  of  the  Miimesota  Conference  of  Chief  Judges  Pro  Se  Litigation  Committee  also  resulted  in  increased 
discussion  of  pro  se  issues  within  the  local  legal  community.  After  the  Committee's  report  was  finalized  in  April, 
1996,  representatives  of  the  Hennepin  *309  County  District  Court  system  were  approached  by  representatives  of  the 
Minnesota  State  Bar  Association  and  the  Hennepin  County  Bar  Association  who  were  interested  in  collaborating  on 
an  on-  site  legal  consultation  service  in  the  Hermepin  County  Government  Center.  The  bar  associations  indicated  an 
interest  in  providing  volunteer  attorneys  in  the  courthouse  to  assist  pro  se  litigants.  This  idea  was  successfully 
incorporated  into  a  bench/bar  pilot  project  located  in  the  public  service  level  self-help  service  center. 
The  Heimepin  County  District  Coiut/Minnesota  State  Bar  Association/Hennepin  County  Bar  Association 
collaboration  to  provide  on-site  legal  consultation  and  referral  services  resulted  in  the  Legal  Access  Point  (LAP) 
project,  which  opened  in  the  self-help  service  center  in  April,  1997.  Heimepin  County  Bar  Association  staff  conduct 
on-site  income  screening  to  determine  whether  litigants  qualify  for  no  cost,  low  cost  or  full  cost  legal  services.  After 
this  income  screening  is  completed,  immediate  referrals  can  be  made  to  the  appropriate  legal  service  organizations. 
In  addition,  volunteer  attorneys  provide  an  on-site  consultation  to  assist  litigants  in  assessing  their  legal  needs  and 
assist  in  providing  referrals  for  legal  representation. 

Future  plans  call  for  the  Hennepin  County  Pro  Se  Service  Center  to  be  expanded  to  include  a  family  court  facilitator 
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project  where  trained  legal  assistants  will  provide  on-site,  non-legal  family  law  procedural  assistance  to 
unrepresented  parties  in  family  law  cases,  with  a  particular  emphasis  on  post  decree  motions. 
The  Hennepin  County  pro  se  initiative  has  also  resulted  in  the  establishment  of  a  self-help  collection  of  legal 
materials  in  the  Hennepin  County  Law  Library  that  is  of  particular  assistance  and  interest  to  pro  se  litigants.  The  law 
library  pro  se  self-help  collection  is  publicized  at  the  public  service  level  self-help  center.  This  project  will  soon  be 
expanded  to  the  Southdale  Public  Library,  \^iiich  will  provide  self-help  materials  as  well  as  CD-ROM  access  to 
Minnesota  case  law.  A  hot-line  to  the  Hennepin  County  Law  Library  will  be  available  to  litigants  for  further 
assistance. 

Another  significant  Hennepin  County  pro  se  initiative  was  the  creation  of  a  conciliation  comt  mandatory  mediation 
pilot  project.  The  conciliation  court  mediation  pilot  project  followed  the  proposal  of  the  Conciliation  Court/Civil  Law 
Subcommittee  of  the  Conference  of  Chief  Judge's  Committee  on  the  Treatment  of  Litigants  and  Pro  Se  Litigation  that 
judicial  districts  consider  requiring  settlement  conferences  prior  to  conciliation  court  trials  or  hearings.  *310 
The  Hennepin  Coimty  Pro  Se/Pro  Bono  Services  Coordinator  directed  a  conciliation  court  mediation  project  team 
which  examined  existing  small  claims  courts  mediation  programs  in  other  states  and  developed  a  plan  for  a 
Hennepin  County  conciliation  court  mediation  pilot  project.  The  Hennepin  County  court  system  collaborated  with 
three  commimity-based  mediation  programs  that  had  provided  general  mediation  services  to  the  Hennepin  County 
District  Court  since  the  mid-1980s:  Minneapolis  Mediation,  West  Suburban  Mediation,  and  North  Hennepin 
Mediation.  The  Hennepin  County  Pro  Se  Service  Advisory  Committee  decided  to  utilize  these  existing  service 
providers  for  the  pilot  project  and  established  the  following  program  components: 

.  A  conciliation  court  mediation  pilot  project  would  be  conducted  firom  November  1, 1996  through  April  30, 1997. 

.  The  mediation  would  be  mandatory  for  aU  litigants  referred  to  the  pilot  project. 

.  There  would  be  no  additional  cost  to  any  litigant  participating  in  the  mediation  pilot  project. 

.  Mediation  calendars  would  be  held  on  a  special  conciliation  court  calendar  two  mornings  each  week  with  no  more 

than  twenty  cases  per  calendar.  Cases  that  could  not  be  mediated  to  settlement  would  proceed  to  a  contested  hearing 

the  same  morning  as  the  mediation  in  order  to  reduce  the  burden  on  Utigants  who  take  time  off  from  work  to  attend 

court. 

.  Participants  would  be  requested  to  complete  exit  surveys  to  assist  Hennepin  County  District  Court  in  evaluating  the 
pflot  project. 

The  Hennepin  County  District  Court  requested  and  received  authority  from  the  Minnesota  Supreme  Court  to 
conduct  the  conciliation  court  mediation  pilot  project  with  the  requirement  that  the  Supreme  Court  receive  a  report 
on  the  effectiveness  of  mediation  in  conciliation  court  cases,  including  the  number  of  cases  referred  to  mediation,  the 
number  of  cases  settled,  and  the  impact  on  and  perception  of  litigants  involved  in  the  pilot  program  cases.  rFN59l 
*311  Based  on  the  statistics  and  perceptions  of  the  participants,  the  pilot  project  was  a  success.  During  the  six  month 
project,  927  cases  were  scheduled  for  mediation.  rFN60l  658  of  the  cases  (seventy-one  percent)  were  finally  resolved 
at  the  initial  hearing  date  by  mediated  settlement,  default  judgment,  or  dismissal.  rFN6l1 400  of  the  658  cases  were 
actually  mediated,  and  174  (or  about  forty-three  percent)  of  the  mediated  cases  were  settled.  rFN62l  Affidavits  of 
non-compliance  were  subsequently  filed  in  only  fifteen  percent  of  the  174  cases  that  were  settled  following 
mediation.  rFN63l 

Ninety  percent  of  the  mediation  pilot  project  litigants  completed  an  exit  evaluation,  with  a  satisfaction  rate  of  ninety 

percent  rFN64l  Litigants  embraced  the  pilot  project,  as  indicated  by  the  following  comments: 

"A  good  way  to  work  out  differences  and  feel  in  control." 

"Good  system  to  reduce  direct  court  time." 

"Extremely  helpful  in  solving  disputes  in  an  orderly  fashion." 

"I  think  it  makes  a  lot  of  sense.  It  also  provides  an  opportunity  to  discuss  issues  in  an  atmosphere  with  less  pressure." 
rFN6Sl 

Mediators,  referees,  and  court  staff  were  also  generally  positive  about  the  pilot  project.  rFN661 
While  the  experience  with  the  conciliation  court  mediation  pilot  project  was  generally  positive,  some  problems  were 
identified,  mostly  relating  to  the  failure  of  mediators  and  litigants  to  identify  the  specific  consequences  of  failure  to 
comply  with  the  specific  terms  of  the  mediated  settlement  agreement.  rFN67l  This  problem  was  due  to  inadequate 
training  for  the  non-  attorney  mediators  about  how  to  structure  specific  consequences  as  part  of  the  settlement  *312 
docimient.  rFN681  An  additional  identified  problem  was  the  failmre  of  the  settlement  document  to  specify  the 
specific  consequences  resulting  fi-om  non-compliance.  rFN69l 

When  these  problems  were  identified  during  the  course  of  the  project,  further  training  was  conducted  and  the 
settlement  form  was  revised  to  require  a  detailed  statement  regarding  the  specific  consequence  for  failure  to  comply 
with  the  mediated  settlement  agreement.  rFN70l 

The  Hennepin  County  District  Court  has  requested  expanded  authority  firom  the  Minnesota  Supreme  Court  to 
continue  mandatory  mediation  in  conciliation  court  cases.  The  Hennepin  County  Conciliation  Court  will  relocate  to 
new  facilities  in  1998  that  will  include  conference  rooms  more  conductive  to  mediation.  To  avoid  some  of  the 
problems  identified  during  the  pilot  project,  additional  training  will  be  done  to  educate  mediators  about  the  need  for 
more  structured  settlement  agreements  and  a  better  understanding  by  aD  parties  of  the  specific  consequences 
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resulting  from  failure  to  comply  with  the  terms  of  the  negotiated  settiement. 

IV.  CONCLUSION 

Since  starting  from  scratch  in  1994,  the  Minnesota  state  court  system  has  demonstrated  a  strong  commitment  to 
addressing  pro  se  issues  and  implementing  programs  to  assist  pro  se  litigants.  Starting  with  a  commitment  to 
address  the  pro  se  issue  as  part  of  the  court  system's  strategic  plan,  to  the  background  study  and  the  action  plan 
blueprint  established  by  the  Committee  on  the  Treatment  of  Litigants  and  Pro  Se  Litigation,  to  the  work  of  the  Pro  Se 
Implementation  Committee,  and  now  as  part  of  a  standing  conmiittee  to  the  Conference  of  Chief  Judges,  Minnesota 
state  courts  have  developed  a  comprehensive  plan  to  assist  pro  se  litigants.  The  Minnesota  experience  shows  that  a 
state  court  system  can  move  rapidly  and  decisively  to  assess  the  needs  of  users  of  the  justice  system  and  develop 
initiatives  to  get  ahead  of  emerging  issues  in  order  to  assist  both  the  court  system  and  its  customers. 
Hennepin  County  has  a  similar  commitment  and  experience.  Faced  with  an  increasing  population  of  pro  se  Utigants 
that  tax  court  and  judicial  resources,  the  Hennepin  County  District  Court  *313  has  established  several  new 
initiatives  to  assist  pro  se  litigants,  judges  and  court  personnel  and  has  made  better  communication  and  service  to  all 
litigants  an  ongoing  commitment  from  the  court. 

[FNal1.  Hon.  John  M.  Stanoch,  J.D.,  V\^am  MitcheU  College  of  Law,  '85;  is  currentiy  the  presiding  judge  of 
Hennepin  County  Juvenile  Court,  Chair  of  the  Committee  on  the  Treatment  of  Litigants  and  Pro  Se  Litigation,  and 
Chair  of  Pro  Se  Implementation  Committee. 

PFNll.  Hennepin  County,  Minnesota,  which  includes  the  City  of  Minneapolis,  is  Minnesota's  Fourth  Judicial  District 
and  the  state's  most  populated  judicial  district. 

rFN2l.  The  Minnesota  Conference  of  Chief  Judges  is  the  administrative  policymaking  body  for  the  Minnesota  state 
trial  court  system  and  is  comprised  of  the  Chief  Judge  and  Assistant  Chief  Judge  of  each  of  Minnesota's  ten  (10) 
judicial  districts. 

FFN.^I.  See  MINNESOTA  STATE  COURT  ADMIN.,  CONE.  OF  CHIEF  JUDGES,  REPORT  OF  THE  MINN.  CONF.  OF 
CHIEF  JUDGES-COMM.  ON  THE  TREATMENT  OF  LITIGANTS  AND  PRO  SE  LITIG.,  Apr.  1996,  at  6  [hereinafter 
TREATMENT  REPORT]. 

rFN4l.  See  id. 

IFNSl-  See  id.  attach.  A. 

rFN61.  See  id.  at  7. 

rFN7l.  See  id. 

IFNSI-Seeid. 

rFN9l.Id.at8. 

lEflOl.Seeid.at6. 

FFNin.  See  id.  at  11. 

rFNl2l  See  id.  at  7. 

iMl3].Id.at9. 

i"FNl4l.  Id.  at  9.  Due  to  concerns  that  encouraging  lawyers  to  perform  court  sponsored  pro  bono  services  would 
come  at  the  expense  of  current  efforts  to  provide  full  representation  for  litigants  throu^  existing  legal  service  and 
volunteer  programs,  this  recommendation  has  not  been  pursued.  See  id.  at  10.  The  Minnesota  state  court  system,  as 
well  as  the  Minnesota  State  Bar  Association,  continues  to  explore  the  advisability  of  encouraging  partial 
representation  of  litigants  through  "unbundled"  legal  services.  See  id.  at  11.  For  a  overview  of  the  "vmbimdled"  legal 
services  concept,  see  Forrest  S.  Mosten,  Coaching  the  Pro  Se  Litigant  in  Unbundling  Services  of  the  Family  Lawyer, 
LAW  NOTES,  Winter  1995,  at  1. 

FFNlSl.  TREATMENT  REPORT,  supra  note  3,  at  11. 
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rFNl61.  Id.  The  Committee  found  that  the  infonnation  often  provided  to  pro  se  litigants  in  Minnesota  was  often 
different  in  kind  and  in  quality  from  judicial  district  to  judicial  district.  See  id. 

ITN171.  Id.  at  12. 

FFNISI.  See  id.  at  12-13. 

FFNlQl.  Id.  at  13.  The  Hennepin  County  Law  library  has  established  a  self  help  collection  of  materials  to  assist  pro  se 
litigants.  In  addition,  many  public  libraries  throughout  Minnesota  are  providing  "self-help"  guides  and  books. 

rFN20l.  Id.  at  14.  See  also  John  M.  Greacen,  No  Legal  Advice  From  Court  Personnel~What  Does  That  Mean?,  THE 
JUDGE'S  J.,  Winter  1995,  at  10.  Greacen  suggests  that  it  is  generally  appropriate  for  court  personnel  to  answer 
inquiries  containing  the  words,  "Can  I?"  or  "How  do  I?"  while  it  is  generally  not  advisable  or  appropriate  to  answer 
inquiries  containing  the  words,  "Should  I?"  See  id.  at  15. 

rFN211.  TREATMENT  REPORT,  supra  note  3,  at  14.  The  pro  se  service  coordinators  now  comprise  the  membership 
of  the  standing  Pro  Se  Issue's  Subcommittee  of  the  Conference  of  Chief  Judges  Administration  Committee. 

IFN22].  See,  id.  at  15. 

rFN2.3l.  Id.  at  15.  The  Committee  also  recommended  further  analysis  of  auto  attendant  telephone  information 
systems,  computer  bulletin  boards,  and  Internet  home  pages  as  means  of  providing  infonnation  assistance  to  pro  se 
litigants.  Id.  There  appears  to  be  a  growing  trend  toward  use  of  court  home  pages  on  the  Internet  to  provide  court 
forms  and  information. 

rFN24l.  Id.  at  15.  This  recommendation  was  addressed  by  the  Pro  Se  Implementation  Committee  and  its  Frivolous 
Litigation  Subcommittee.  See  MINNESOTA  CTATE  COURT  ADMIN.,  CONF.  OF  CHIEF  JUDGES,  FINAL  REPORT 
OF  PRO  SE  IMPLEMENTATION  COMM.,  May  1997,  app.  B  at  4  [hereinafter  IMPLEMENTATION  REPORT]. 

JM251.  See  TREATMENT  REPORT,  supra  note  3,  at  16-18. 

JHi26].Seeid. 

rFN27l.  See  id.  at  16. 

rFN281.  See  id.  at  16-17.  A  Family  Court  Ombudsperson  pilot  project  was  developed  in  Ramsey  County,  Minnesota's 
Second  Judicial  District  (see  id.  at  17),  and  a  family  law  facilitator  pilot  project  is  planned  in  Hennepin  County. 

rFN29l.  See  id.  at  18. 

fFNaol  See  id.  at  17.  Dakota  County,  Mionesota  is  in  Minnesota's  First  Judicial  District. 

FFNSll.  See  id.  at  18.  This  recommendation  served  as  the  impetus  for  the  Hennepin  County  Conciliation  Court 
Mediation  Pilot  Project  discussed  in  this  article. 

rFN32l.  See  id.  at  18-21. 

rFN.S.3l.  See  id.  at  1. 

JTNM].  See  IMPLEMENTATION  REPORT,  supra  note  24,  Executive  Summaiy,  at  1. 
IFN35].  See  id. 
JM36].  See  id. 

£FN3Zl-  See  id.  Executive  Summary,  at  1  &  Pro  Se  Comm.  and  Subcomm.  Rosters,  at  4-8. 
£FN3S].  See  id.  Executive  Summaiy,  at  1. 
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rPN.SQl.  See  id.  at  1-2. 

rFN40l.  See  IMPLEMENTATION  REPORT,  supra  note  24,  Pro  Se  Comm.  and  Subcomm.  Rosters,  at  1-8. 

rFN411.  See  id.  app.  A.  at  1-4.  The  specific  recommendations  by  each  form  sub-committee  are  found  at  Appendix  B. 
See  id.  app.  B  at  1. 

rFN42l.  See  id.  app.  B  at  1. 

rFN4.Sl.  See  id. 

rFN44l.  See  id. 

rFN4.Sl.  See  id.  at  2. 

rFN461.  See  id. 

rFN47l.  See  id.  at  4.  The  individuak  designated  as  "fiivolous  litigants"  would  only  be  able  to  commence  new 
litigation  with  the  prior  permission  of  the  Chief  Judge  of  the  appropriate  judicial  district  or  their  designee.  See  id. 
app.  C. 

rFN481.  See  id.  app,  D  at  1-3.  The  subcommittee  felt  that  the  statutory  provision  that  an  in  forma  pauperis  petition 
not  be  granted  if  the  proposed  action,  defense  or  appeal  is  "of  a  frivolous  nature"  was  underutilized.  See  id.  (citing 
MINN.  STAT.  §  .56.3.01.  subd.  3  (1996)). 

rFN49l.  See  id.  app.  B  at  5-6. 

lEiSQl.Seeid. 

FFN.sn.Seeid. 

rFNS2l.  See  id.  at  7. 

rFN.q3l.  See  id.  at  7-11. 

IFN541.  See  id.  at  8-9. 

1M55].  See  id.  at  9. 

rFN.S61.  See  id.  at  11. 

JTNSZl.  See  IMPLEMENTATION  REPORT,  supra  note  24,  Executive  Summary,  at  2. 

£FN58].  The  Hennepin  County  Government  Center  contains  most  of  the  courtrooms  in  Hennepin  County  and  is  also 
known  as  the  location  of  the  Hennepin  Coimty  Courthouse, 

£FN59].  The  Minnesota  Supreme  Court  established  a  pilot  program  to  evaluate  the  use  of  mandatory  mediation  in 
conciliation  court  cases  in  the  Fourth  Judicial  District  by  court  order. 

rFN60l.  See  HENNEPIN  COUNTY  DIST.  COURT  ADMIN.,  REPORT  TO  THE  MENN.  SUPREME  COURT  &  THE 
MINN.  CONF.  OF  CHIEF  JUDGES  ON  THE  HENNEPIN  COUNTY  DIST.  COURT  MANDATORY  MEDIATION 
PROJECT,  June  1997,  at  7. 

IFN61].  See  id. 

rFN62l,  See  id. 

rFN63l.  See  id. 

rFN64l.  See  id. 
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rFN6Sl.  Id.  at  7-8. 

rFN661.  See  id.  at  8-10. 

rFN67l.  See  id.  at  10-11. 

rFN681.  See  id.  at  10. 

rFN69l.  See  id.  at  11. 

rFN70l.  See  id. 

END  OF  DOCUMENT 
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Public  Justice 

Ctmimmlty  prograim  broaiien 
access  to  dismiic  resohitloii 


By  TtM  Hon.  Robtft  B^nham 


At  wt  fine  tune  oiu 
eOlU^b«MM)  »o6 

^  pro)|rvna  in  tbe  new 
century,  we  should 
1-^     AOiigiMW  traditional 
commuaity-^ased 
prograiut  scfuitivf 
to  the  TMMKb  of  the  icvpccUvc  pwilM. 

Like  dtmoertcy.  sMemBtive  disput* 
resoladon  1m»  its  origiije  b  the  hietoiicei 
praettnn  of  meny  cultural,  ethnic  and 
racial  frcui>«  throughout  tht  world. 
Communily  dispute  taeolution  nrograme 
have  a  proveo  tmek  r«cOrd  of  eeiieftctton 
and  auceesa,  esd  offci  a  tool  for  locial 
juatke. 

Uiing  coUaboradve  techniques  to  3oive 
pvol>ieatt,  tiheae  proganw  empower  etbnie 
and  raciai  ^roupc,  aa  well  aa  indivkluiUt 
elected  offieiaU,  governmoat 
orgaidzations,  basineae  cntitiaa,  ficMemal, 
civic,  patriotic  and  aervtoe  groups. 
Omnwnitydlsptticretoluiioooffiersaricb 
muture  of  ildlla  and  tacboiquca  to  rodooc 
coofliot  and  effl|x>wnr  paiiiea  tp  9olv«  dmt 
pfx)bletni. 

Traditional  conHict  roanageikient 
approaches,  luob  as  mediation  «gd 
artitratiott  arc  available  to  the  public 
Newer,  mote  estpaiwive  di^nita  fcsolutioo 
processes  include  group  facilitation, 
problem  solving  partoerthtps,  study 

flentam  Ai  cMti /uatfo^  or  ffte 
Suptmm  OotMt  vK  QaorvA.  flUSecte/ 

owjie^,  rte  AXseone/  tor 
Mate  Oa«NO(.  Me  Hmtm$i  Ctrmtor 

Oormnim  /MtMw,  (Tit  Uhth^  Court 

e/frCw. 


ciTctee.  tfoup  conferencing,  conseosua 
huikUag  and  family  conferencing  Have 
emerged.  These  processes  save  partiee 
time  and  money,  endpreventpolarlEatioa. 

The  goal  of  the  community  dispute 
resolution  movetnent  is  to  teacb  people 
to  rcaoWe  conflict  hy  cooperation, 
negotiation  and  mediatioo,  thereby 
empowering  the  participants,  relievii^ 
court  eaacToads  and  preventing  the 
a»calatien  of  disputes.  Communit)- 
conflict  and  divpuie  reaolvition  offers 
fimtbility  not  availaMe  intiic  courtroom, 
where  thexT  is  usually  a  wsmer  and  a  loser. 
Creattva  problem  soWine  options  croMa 
win-win  solutions  not  availiMe  in  the 


Goramunity  diapute  resolution  groups; 
and  mora  than  45,500  di«putes  are 
mediated  anmialty. 

Bigbty-two  percent  of  Americins  prefer 
mediation  over  going  to  court  The 
success  of  the  community  dispute 
retotutioo  movement  baa  fiir  exceeded 
initial  oapcctattMS.  Howevar,  programs 
are  concentrated  in  a  relatively  smaU 
nusibar  of  states;  public  awareness  of  the 
availability  and  value  of  theae  programs 
is  low;  and  funding  is  precarious. 

The  community  dispute  resolution 
movement  wim  given  a  boost  last  year 
when  U.S.  Attorney  Genetal  Janet  Kcno 
established  4ke  Office  of  Cornmunity 


//I  i/i  tn  of  mounting  dl»99tisfMon  wMh  the 
tc(fi/(fic«five  firoe9$$,  conmmitjf  dispute 
mokiUon  Ibsfffs  a  tndHlon  of  dmocntic 
s9lf-goY9rn§nc9, 


trsditiee*!  courtroom. 

The  modern  oommunity  alternative 
dispute  lesolution  movement  is  ahnoet  >0 
yean  old  Expeftmantabeginearlyinthe 
I970»m  several  major  dtiea.  Inl977,the 
U.S.  Department  of  Justice's  Law 
Bnibreemem  Administratioo  funded  thiee 
community  dispute  revolution  sites.  The 
Atlanta  Justice  Center  is  stillinaxistoskce. 
Community-based  dispute  resolution 
facilities  have  increased  dnunaticHlly  In 
the  last  10  years.  According  to  1998 
statiities,  about  10  years  ago  there  were 
190  community  mediatioaocniefs.'Ibday, 
mote  than  590  commaaity  dispute 
resohnien  centers  exist  More  than  I9,S00 
votunteera  participate  as  mediators; 
76,000  otiieena  have  been  trained;  97,900 
disputes  are  referred  annually  to 


Dispute  Rcsoiutk>n  (CDR)  to  pnKOote 
conflict  management  widtin  eommumtics. 
CDRresolvee  disputes,  provides  Avding. 
fasfomution,  technical  assistance  and 
training.  GDK  worlcs  to  resolve  and 
manage  racial  and  ethnic  conflicts  and 
reduce  sohool-ielated  crime  by  aasiaUng 
polieeagwndes  working  with  community 
based  organizatioBa. 

In  an  en  of  mouMiog  disaatisAction 
with  the  adDudicativc  provcss,  community 
dispute  resolution  fosten  «  traditioa  of 
democratic  s^govcflgmcc.  Unlike  fbrmat 
judeial  proceedings,  die  decision-making 
authority  rests  with  the  parties.  The 
process  helps  disputants  define  and 
clarify  issues,  reduce  obstacles  to 
communication,  explore  possible 
eobtttens  and  t»aeh  a  nnitually  satisfying 
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^ict  cn  take  fe*pon«ibility  *J 
JwolMiiw  of  ibf  ir  diijwtes  wd  control 


aoij,  of  connTwity  dl>pu*  w\«wn 
^vTvcm-nt.  Awordiog  to  a  .urv»y 
conducted  by  tha  AmtrlCftO  Bar 

/^jjocUtwn.  dw»  to  the  time  end  tnoiwy 
involved  iti  abjudicating  •  diepttte,  onty 
on«  pwceni  of  Aniciic»t<»  receive  95 
percent  of  the  legal  tervices.  Community 
di  »ptitK  reBolutloo  offkrs  acoeu  to  peopU 
of  every  »ge»  gendtt,  ethnic  background, 
f&ce,  tocome  end  wJucation  level.  Ptrtj« 
may  come  on  theit  own  or  be  refcnwl  t>y 
the  courts,  friend*,  clergy,  family 
member*,  lehool*,  Uw  enforcement 
agencies.  Uvyen,  public  «od  privete 
agcncjee,  employers,  district  aftomeys 
and  judges 

Tb«  penies  an  tnined  end  directly 
mvoived  in  mediation,  grwip  facilitaikm 
or  Bfbitration.  There  are  numerout 
advatttagea  fbr  ttie  parties  wbopaitlctpMe: 
Alternatives  to  adjudication  ere  oC^d 
early  in  the  conflict;  there  is  aaenhwoead 
likelihood  of  n»tnt»tatog  •  reUtionehi^ 
creative  wtn-win  solulions  arv  available; 
infoimaticn  disclosed  at  the  conflict 
reeolutlon  tession  m*y  be  helpful 
evidence  at  aibltntloA,  judieiel  or  other 
proceedinge;  partieip«ttoo  is  coit 
effcotiva:  «fid  disputes  may  be  rcaohrod 
inaiew  hours. 

CotntnuAity  dispute  resolution 
programs  are  generelly  ehinetarited  by 
ireined  community  volunteers  who 
operate  under  the  auspices  of  e  ptWnte 
non-profit  agency  with  either  s 
govemmcDUl  or  conununity  advieory 
board.  Mediioon,  staff  and  governing 
boards  ere  repreasntative  of  the  diversity 
of  the  ooramunity  served.  These 
community-based  prognms  provide 
direct  aeoess  to  the  public  through  self- 
refcrrsl  end  by  reducing  Unguiitio, 
phy»tcal,  cultural  end  economic  benient. 
Servieas  are  provided  irrespective  of 
ability  to  pay. 

Several  types  of  disputes  lend 


Jktences  wW>  ihe  a^  stan^  <^  • 
na^^Sl  *^  nuisance 

ronsumer-merchent 
MMUtt..  thrsew  end  hsmnfteni  problems 
.(•resolved.  FsmUy  custody  disputes  sic 
usually  bendled  by  ipeoislly  treined 
mediiion.  Divoice  end  fsniily  issue*  m«y 


cotnpUed  with  the  conj^^'**^'" 

civil  dispute*.  T*^.  , «-chniQue5  in 
of  community  ^'•'"'Tj^r^Z^ 

UaderSlp  building  emong  c,tl^ens. 

SKsSTand  other  org-nlistlons  ere 
fenwd-looking  way*  10  epproBch  poUcy 

***Afrw  of  the  issues  $ucce»fully  tacWed 


Communis  rf/$p<i(t  molutSon  ofhn  KCtis  to 
/u^a  f6rp9oph  of^wy  age,  jand^,  affwic 
background,  raeai  meoma  and  aducatfon  /aval. 


last  seversl  sessions.  Disputes  today 
miy  Involve  grandperent  visitetion  and 
conflict  between  fkmily  inemben  other 
than  busbend  end  wife. 

Juvenile  and  school  tnediation  helps 
yourv  people  to  letm  problem-solving 
skills.  Children  between  ages  12  end  17 
are  iticjWMlAgly  the  victims  of  amult, 
rcbbeiy  and  rape.  They  ere  23  percent  of 
4ie  victims  of  these  violent  crimes  but 
only  represent  10  percent  of  the 
populetlon. 

Most  of  these  types  of  crime  involve 
youth-cn-youth  violence.  School  conflict 
fcsolution  programs  ere  making  «  m^jor 
impact  Surveys  indicate  90  percent  of 
teetiKers  are  willing  to  allow  smdents  to 
resolve  their  own  oonfHcts  through  peer 
mediation.  Medis^ors  leem  to  Hiteti  to 
others  with  differing  views.  Partieipeting 
schools  hive  en  80  percent  reduction  in 
ofRce  refcnils  of  student  probl<tB9,  an  80 
percent  reduction  in  figbting  end  a  79 
percent  reducdcn  in  sebot^  suspensions. 

VictitsH^flbader  community  medletion 
oflcD  u  oppoctunity  for  dialogue.  The 
•ituetion  is  hwnenized  foe  the  oflbnder, 
wlucli  mcreucs  eensitiviQ^  to  the  victim. 
Victims  report  ttut  pein,  (hmntion  end 
saguish  ere  lessened  through  the 
opportuttity  fbr  fiice-to*£ace  superviiod 
coofrontatioii.  Ihc  mediation  produce*  & 
negotieted  plan  to  oompeiuate  the  victim. 
More  then  80  percent  of  juveniles 


by  community  conflict  end  dispute 
resolution  processes  include  site 
pieftre&ces,  prisons,  AIDS,  goveramem 
policy,  rice  relttjons,  boycotts,  mipent 
woi^.  agriculture,  ocean,  air  and  water 
rights,  farm  and  greeiog  rights, 
employment  end  religious  disputes, 
community  policing  snd  business  and 
corporate  disputes.  Communities  should 
also  seek  federal,  eute,  and  local  flmding 
for  the  creation  of  human  relations 
councils. 

New  York  offers  a  fine  model  of  • 
succeesftil  statewide  community  dispute 
resolution  program.  Established  and 
funded  by  the  New  Ybik  legislature  in 
1991,  the  program  is  adtaioisteredby  the 
sute  court  system.  Private,  Qon<proflt 
otrntmuoity-toaed  agencies  contraot  wit)) 
cowls  to  use  and  provideservices.  Other 
funding  is  derived  firom  state  and  local 
partnerships.  The  New  York  program 
offers  a  convenient  way  to  resolve 
disputes. 

Services  ar«  provkled  at  ooccet  to  the 
parties  and  the  proceedings  are 
coofldectiaL  All  of  the  psities  involved 
may  present  positions  beoausc 
agreements  focus  on  Uw  needs  of  the 
parties.  Related  problems  can  be  sponed 
and  referrals  made.  The  parties  make 
•rrangemeats  for  restitution  and 
monctaiy  settlements.  Sfaiee  patties  are 
responsible  fur  settling  their  own  disputes. 
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conflict  wctf»tk»  >•  «voided  ■ndcwtftt 

leiil  nwtiert.  Pwtiolpwti  r«p«i  «  hiflh 
«atisft«tion 

The  Miebii«n  Mi  North  CMolMit 
Ugi«liiure»  »l«o  provide  fund*  fof 
tutewtde  coounttoity  difp«M  rmolution 
progrems.  The  inedtM  budgtt  for  the 
piogfwa  in  each  coiflinvnity  i»  %*OfiOO 
umaftUy 

More  «Ute»  should  «»titbli9h 
community  dispute  rMohrtkm  progrwu. 
In  Addition,  inoreased  public  Aindiitg 
shoaki  be  dMde  available  to  exiiting 
prosruns  to  inoeaK  public  oducBtion  and 
media  viaibility  and  to  expand  staffing  wd 
penonncltnixiing,  mcareh  aBdaftcrewc 
capabllitUs  and  quality  aa»uranc». 
Particular  attaotion  thoutd  be  paid  to 
ondoiMrvod  atataa. 

Aloofl  with  ^  Juttiee  DapwlmMit, 
othar  y«l\uiblc  eotittca  ar«  rvady  to  assist 
in  tb«  eitAbllshmfiiit  of  comaunity 
dispute  rasobtion  jhdlitiei. 

The  National  Aiso«i«tioa  for 
Community  McdtaUon  (NAfCM)  wai 
formed  in  1W3.  It  n  a  membership 
organization  of  comimiiiity  tnediatton 
©enters,  mff,  volunteer  mediators,  other 
CKM9S  «od  individuals  Ittterestad  ir  the 
community  mediation  movement 
NAFCM  provides  flmding  possibilities, 
training,  technical  assistance,  net- 
working,  research,  pubHcatioa*  and  a 
merabenhip  dlMctory. 

The  Kationnl  Center  for  Dispute 
ResoIuMon  (NCDR)  1,  dedicated  to 
promoting  excellence  is  conflict 
mso  ohon  ttwugb  education.  nmovuUm 
•na  infoimatiott  services. 

The  Policy  Consensus  laihatrve  (PO) 
•Mists  community  dispute  resolution 
programs  throughout  the  country  in 
twppHng  witb  complex  public  policy 
iMuee  and  disputes.  ^ 

jrr^K  ■  ««« citizens  come 

^.r  todevelop  a  consensusT 
•8«ementonhow  toact  ihewhy 

•cww  do  public  issues. 
*»JofueamoogkeystakehSdS|J^ 


complex  public  policies,  proposed 
regulatiens  legislailon  end  plsrn.  Public 
cgnescns  aw  tncoipotaied  into  dco»»io» 
making.  Better  decisions  and  eohrtions 
.re  impUmented  fatter.  Community 
diCtorcnces  are  bridged.  Con»tituea»s  we 
educated  tad  share  power  and  decisioQ 
jiMtong.  New  resources  are  discovered 


and  cultivated.  Trust  confidence  Sie 
built  in  tncftestnglydWewcomn»mti« 
and  polariied  groups  Hnd  common 
ground.  Oovemment  and  non- 
loveiwnent  entitiea  and  ^^^'^ 
colUbortte  for  more  setisfactory 

tolationa. 


pfogfftms  and  apprenticeship 
opportunities  have  filled  Urn  gap.  Today 
public  policy  dispute  resoivers  combise 
political  savvy  with  process  expeitise  to 
ftmoiion  as  adjuncts  to  elected  ofHcials, 
who  recognize  that  mediators  are  essential 
to  nukittg  democracy  nd  govemnAcnt 

A  batbingcr  of  this  came  in  1999, 
when  California  Gov.  Gray  Davis  nimed 
to  medintioit  lo  resolve  Htigition  over 
Ptoposilion  187,  s  divisive  vots^ 
approved  measure  in  Califomig  deoying 
public  benefits  to  tUegal  immigrants.  The 
successfttl  outcome  of  thi»  mediation 
snmaed  many  skeptics  who  had 
dismissed  the  capacity  of  mediation  to 
■ddress  contentious  cases  implicating 
constitutional  rigbu. 

School -ha— d  prvgramn 

Parhspa  die  most  cncouramns 
developmewin  the  flaw  conceme  school! 

conflict  resolution  ptogmms.  In 
2  WO,  thMB  programs  operated  in  only  1 0 
PWcent  of  the  nation's  80^000  K-t2 
•chools.  The  picture  changed  radically 
M  educstois  begin  to  realize  diu 
teacbng  skiDs  of  self-contiol,  empathy, 
prejudice  induction  and  pmbJcm-solviog 
n«  only  tmnsfcmed  the  leaming 
wvarooment  for  liie  better,  but  they  also 
Produced  improved  test  scores  in 
*c«|demic  sul^ects,  „  ^  ^ 

wumem  when  d?e  decade  began,' 
School  cofl«Kct  resolution  medeU  have  a 
WW  look  They  extend  well  beyond  peer 
m««|Won  to  whole  school  itrterventioos, 
m  which  teachers,  staff  and  pveou  are 
wpwed  to  wjdertake  conflict  r„ghrtioo 
wwn^  in  order  to  provide  role  models 
c^t  wwuhe  go-sodaj  .n^stge; 
J^ched  to  kKb.  The  result  of  tf^se 

devdopmems  is  that  the  next  generation 
««y  never  need  to  call  a  mediator. 


Tbe  momentous  chittges  of  the  past 
decade  tcsolted  from  the  efforts  of 
thoussnds  of  individuals  across  tlie 
natiofi  working  to  advance  the  powet  of 
apfirropriiite  dispute  resolution.  The 
lesttlt  is  tttntfofrned  courts,  a  new  breed 
of  lawyer,  be»lthy  schools  and  vibrtnt 
civic  discourse  throughout  the  land.  Not 
bed  fori  decade's  work.  May  the  decade 
ahead  be  as  productive. 


Endnotes 

•■See  Frank      Sander.  verfeAsf  9/ 
0<>P(rf»  Pmeeewing,  «R  PoiMo 
Coxwaoics;  PamcTM*  on  Ju»t«i  m  ths 
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Wheeiar  ads.,  t«70). 
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U«new)i  Oam  v.  Congnuv  MartBsgn  Co.. 
MMF^.  2d  1110  (139S)  (eenstiuing 
Cefifamia'e  statutory  acheme  as 
•;J****g  ■  madiaticn  priv»as«.  ~»hfl 
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Massachusetts  Trial  Court 
Judicial  Institute 


The  mission  of  the  Judicial  Institute  is  to  provide  coordinated  educational  services,  skills 
training,  and  professional  development  for  judicial  and  non-judicial  personnel  of  the 
Massachusetts  Trial  Court.  The  Judicial  Institute's  mission  also  embodies  a  commitment  to 
improve  the  courts'  response  to  change  and  believes  that  professional  development  offers 
the  means  to  improve  morale,  communication,  performance,  service,  and  the  administration 
of  justice. 

Established  by  statute  in  1988,  the  Judicial  Institute  continues  to  meet  its  mission  by 
developing  educational  and  professional  development  programs  forjudges  and  other  Trial 
Court  employees  and  by  building  networks  with  the  larger  academic  community. 


Marilyn  J.  Wellington,  Esq. 
Director  of  Judicial  Education 


Ellen  M.  O'Connor,  Esq.,  Lead  Program  Manager 
Victoria  Lewis,  Esq.,  Program  Manager 
Jennifer  A.  Mason,  M.Ed.,  Program  Manager,  Information  Technology 
Jennifer  A.  Terminesi,  Program  Manager 
Nufynna  Callahan  Thorpe,  Assistant  Registrar 
Patricia  A.  Groves,  MS,  JD,  Meeting  Planner/ Coordinator 
Susan  M.  Lee,  Administrative  Account  Representative 
Denise  March,  Administrative  Assistant 
Susan  E.  Neff,  Conference  Consultant 


Massachusetts  Trial  Court 
Judicial  Institute 


